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Prior to the first World War, the concept of “freedom 
of the air,” which envisioned the air space as an un- 
broken “ocean of air” in all parts of which flight was 
free to everyone in opposition to the concept of “sover- 
eignty of the air,” had been discussed by Westlake, 
Fauchille, Von Bar, and other writers and by learned 
societies such as the Institute of International Law. 

Thus the two concepts were born in the same era. 
“Freedom of the air” as thus conceived was rejected in 
favor of the right of the nation controlling the subjacent 
land and adjacent territorial waters to exercise control 
over the superincumbent air space. This principle was 
expressed in the Convention relating to Regulation of 
Aerial Navigation, signed at Paris on October 13, 1919, 
and formed the basis for all subsequent agreements with 
respect to the operation of aircraft in international traffic. 
Under this doctrine, any aircraft may navigate the air 
space over the high seas beyond the three-mile limit of 
sovereignty, but national sovereignty asserts itself in the 
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[ 247 ] 





248 THE GEORGE WASHINGTON LAW REVIEW 


air space above the land areas and the adjacent territorial 
waters." 


Article I of the Paris Convention of 1919 provides: 


The High Contracting Parties recognize that every Power has 
complete and exclusive sovereignty over the air space above its 
territory. 


For the purpose of the present Convention the territory of a 
State shall be understood as including the national territory, both 
that of the mother country and of the colonies, and the territorial 
waters adjacent thereto.” 


Thirty-three countries have become parties to this Con- 
vention by ratification or adherence.* It was signed on 
behalf of the United States, but it has not been approved 
by the Senate and consequently has not been ratified by 
the President. 


The Ibero-American Convention on Air Navigation,‘ 
signed at Madrid on November 1, 1926, provided in Ar- 
ticle I that: 


The High Contracting Parties recognize that each possesses 
the complete and exclusive sovereignty of the air space corre- 
sponding to its territory.® 


The United States did not become a party to this Con- 
vention. 


1 Thus “freedom of the air” parallels the older “freedom of the seas” principle. 

23 Redmond, Treaties, Conventions, etc. (1923) p. 3772. 

8 Argentina, Australia, Belgium, Bulgaria, Canada, Czechoslovakia, Denmark, 
Eire, Esthonia, Finland, France, Great Britain and Northern Ireland, Greece, 
India, Iraq, Italy, Japan, Latvia, The Netherlands, New Zealand, Norway, Para- 

y, Peru, Poland, Portugal, Rumania, Spain, Sweden, Switzerland, Thailand, 
nion of South Africa, Uruguay and Yugoslavia. (1940) II Depr. or Srate 
BULLETIN, pp. 161-162. The following countries ratified or adhered to the Con- 
vention but withdrew on the dates indicated: Bolivia, Aug. 30, 1924; Chile, 
Oct. 14, 1937; Iran, Apr. 20, 1934; Panama, Nov. 11, 1931. 

# Under the sponsorship of the Spanish Government, an air conference of 
representatives of 21 Spanish-American countries, all of which with the excep- 
tion of Spain and Portugal were Central and South American countries, was 
held at Madrid, in Oct., 1926, for the purpose of formulating an air convention 
between the countries ‘represented. A convention called the Ibero-American 
Convention on Air Navigation was agreed to, and has been ratified by Spain, 
Paraguay, Mexico, Dominican Republic, Costa Rica, Guatemala, Peru, Argen- 
tine Republic and El Salvador. Subsequently Spain announced its adherence to 
the Paris Convention of 1919, and thereupon gave notice that thereafter its 
relationships with the countries adhering to both conventions would be governed 
by the Paris Convention. The Ibero-American Convention is now only of his- 
torical significance. Ide, INTERNATIONAL AERONAUTIC ORGANIZATIONS AND THE 
Contro, oF THEIR NavicaTIon (1938) p. 33. 

53 Hudson, INTERNATIONAL tiemnatien (1931) p. 2019. 
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The Pan American Convention on Commercial Avia- 
tion, signed at Havana, Cuba, February 20, 1928, provides 
in Article I that: 

The High Contracting Parties recognize that every Power has 
complete and exclusive sovereignty over the air space above its 
territory and territorial waters.® 

This Convention was signed on behalf of the United 
States, approved by the Senate on February 20, 1931, and 
ratified by the President on March 6, 1931. 

The doctrine thus established has been restated in legis- 
lative acts in the United States, and in many foreign coun- 
tries. The United States Air Commerce Act, approved 
May 20, 1926, provides in Section 6 (a) that— 

The Congress hereby declares that the Government of the 
United States has, to the exclusion of all foreign nations, com- 
plete sovereignty of the air space over the lands and waters of 
the United States, including the Canal Zone. Aircraft, a part of 
the armed forces of any foreign nation shall not be navigated in 


the United States, including the Canal Zone, except in accord- 
ance with an authorization granted by the Secretary of State.” 


The first sentence of this provision was elaborated by Sec- 
tion 1107 (i) (3) of the Civil Aeronautics Act of 1938, 
which reads: 


The United States of America is hereby declared to possess 
and exercise complete and exclusive national sovereignty in the 
air space above the United States, including the air space above 
all inland waters and the air space above those portions of the 
adjacent marginal high seas, bays, and lakes, over which by in- 
ternational law or treaty or convention the United States exer- 
cises national jurisdiction.® 


EXERCISE OF SOVEREIGNTY OF THE AIR 
a. TREATIES 


The exercise of sovereignty of the air is amply demon- 
strated by numerous international agreements, multilat- 


64 Trenwith, Treaties, CONVENTIONS, etc. (1938) pp. 4729, 4730. This Con- 
vention was signed by 21 states and has been ratified by the following: United 
States, Mexico, Panama, Guatemala, Nicaragua, Dominican Republic, Costa 
Rica, Haiti, Honduras, Chile and Ecuador. 

7 44 Stat. 568, 572 (1926); 49 U. S. C. § 176. 

8 52 Stat. 973, 1028 (1938); 49 U. S.C. § 175, 
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eral and bilateral. While these agreements confer cer- 
tain rights with respect to international air navigation 
and in many respects give equality of treatment as be- 
tween foreign and domestic aircraft, the fact that agree- 
ments are necessary indicates that in their absence foreign 
aircraft could not use as of right the air space over a coun- 


try or its territorial waters without the consent of that 
country. 


i. Paris Convention of 1919 


The Convention for the Regulation of Aerial Naviga- 
tion, signed at Paris on October 13, 1919, is still the prece- 
dent in the regulation of international air navigation. 
Although the United States did not ratify the Convention 
and consequently is not a party to it, it signed the Con- 
vention with certain reservations.” This Convention, as 
amended in 1929, consists of nine chapters and eight an- 
nexes covering general principles, provisions for control 
in accordance with these principles, and provision for es- 
tablishment of a permanent body called the International 
Commission for Air Navigation (CINA—Commission 
Internationale de Navigation Aerienne) under the direc- 
tion of the League of Nations.” The Commission is 
granted broad legislative power to promulgate, revise 
and amend uniform technical regulations,“ which led 
some American authorities at the time to raise the ques- 


® The Convention was approved by the Departments of State, Commerce, War 
and Navy and the National Advisory Committee for Aeronautics and was there- 
after transmitted to the Senate by the President with the request that it be rati- 
fied. 1926 Forricn Retations Vol. 1, p. 145. 

10 The International Commission for Air Navigation came into being on July 
11, 1922, after ratification by a majority of the countries signatory to the Con- 
vention. The relation between the League of Nations and this Commission con- 
stituted a stumbling block to ratification by the United States. 4 Hackworth, 
DickEst oF INTERNATIONAL LAW (1942) p. 363. 

11 In the Annexes to the Convention provision is made for the classification, 
marking, and registration of aircraft; terms are defined; the identifying signs 
for aircraft, log books, the certificates of airworthiness and other documents are 
specified; rules are provided as to lights, signals and air traffic, minimum quali- 
fications, licenses and certificates for pilots and navigators, aeronautical maps 
and ground markings, meteorological and weather information, and customs. 
Compare Sockeye Salmon Fisheries, Treaty Series 918, in which provision is 
made for setting up an international commission for regulating the taking of 
salmon in certain waters. 
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tion of an unconstitutional delegation of legislative 
powers.’* It should be noted, however, that there is au- 
thority for the view that the powers with which the Com- 
mission is vested are not police powers of administrative 
regulation and control and hence do not constitute a dele- 
gation of the powers of national legislatures to enact laws 
in this field.” 

This Convention recognizes exclusive national sover- 
eignty of the air and it also provides for, and conditions, 
a “freedom of innocent passage” of the aircraft of each 
of the contracting States above the territory of the other 
member States. . 

The control exercised by the Paris Convention over 
“freedom of innocent passage” of aircraft may be divided 
into four headings: safety, military, commercial, and na- 
tionality. 

The control of safety relates to the structural condition 
of aircraft, the equipment thereon, the competency of the 
flight personnel, and the circumstances under which 
flight may be conducted. The minimum standards pre- 
scribed by the Convention are applicable in all contract- 
ing States and are intended to assure safety of flight to the 
occupants of the aircraft and protection to persons and 
property on the ground. 

The Convention reserves to each contracting State, the 
right for military reasons or in the interests of public 
safety, to establish prohibited areas and to prescribe the 
routes which may be utilized by foreign aircraft in flight 
over its territory.* The transportation by air of explo- 
sives, arms and munitions of war over the territory of 
another State is prohibited, and each State is free to 


12 Gates, International Control of Aviation in Time of Peace (1939) 10 J. 
Arr LAW AND CoMMERCE 443; Lissitzyn, INTERNATIONAL AIR TRANSPORT AND 
NatIONAL Pottcy (1942) p. 444. 

13 Bouve, Regulation of International Air Navigation under the Paris Con- 
vention (1935) 6 J. Air L. 299. 

14 At the time it signed the Convention, the United States made a reservation 
with respect to the Article containing this provision to the effect that it would 
be free to permit its private aircraft to fly over areas over which private air- 
craft of other contracting States might be forbidden to fly. 
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regulate or prohibit the carriage of photographic appa- 
ratus and under certain circumstances the carriage of 
other articles. 

The Convention does not of itself accord the right to 
conduct scheduled international air transportation, but 
by specific language provides that the operation of such 
services into and over the territory of each contracting 
State shall be conditioned upon specific authorization 
normally covered by supplemental agreements. In other 
words, the Convention establishes only the general con- 
ditions for the flight of commercial aircraft, and does not 
purport to be an air traffic agreement permitting the air- 
craft of one contracting State to engage in scheduled oper- 
ations into or over the other member States, even to the 
extent of a non-stop service. Cabotage, or intra-country 
air transportation, may be reserved by a country to air- 
craft of its own registry. 

Since the Convention seeks to regulate the conditions 
of international flight and to prevent discrimination be- 
tween aircraft registered in the various contracting States, 
the provisions relative to nationality are extremely im- 
portant. The aircraft may be registered in only one 
State, taking the nationality of that State. On interna- 
tional flight it must carry a specified list of documents 
issued by the country of registry, thereby evidencing that 
the aircraft is airworthy and the pilots competent. 


ii. I[bero-American Convention of 1926 

This Convention, which is now only of historical sig- 
nificance, followed the Paris Convention of 1919 in prin- 
ciple and in many details. The United States is not a 
party to this Convention. 


iii. Pan American Convention of 1928 


Although the United States has not ratified the Paris 
Convention of 1919 and is not bound thereby,” it is a 


15 The United States participated by special invitation in the 1929 meeting of 
the International Commission on Air Navigation. At this meeting, four of the 
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party to the Pan American Convention on Commercial 
Aviation, signed at Havana, February 20, 1928. The 
general principles adopted in this Convention and the 
Paris Convention are similar except that no minimum 
technical requirements are provided for in the Pan Amer- 
ican Convention. Further, the Pan American Conven- 
tion, unlike the Paris Convention, does not provide for a 
continuing international commission charged with the re- 
sponsibility for the promulgation of rules and regulations 
with respect to air traffic standards of airworthiness or 
aviation competency, signal lights, marking, etc."* On 
the other hand, it does by its terms extend “freedom of 
innocent passage” to aircraft engaged in the business of 
air transportation without the necessity of supplemental 
agreements contemplated in the Paris Convention of 
1919. In practice, however, this liberalization of the 
principle of “freedom of innocent passage” has not been 
accepted by the ratifying countries for, in all instances, 
companies of one signatory power operating international 
air transport services into or through the territory of an- 
other signatory have been required to obtain special per- 
mission in the same manner as provided in the Paris Con- 
vention of 1919." 


31 participants voted in favor of freedom of innocent passage for international 
air commerce. These four were the United States, the British Empire, The 
Netherlands, and Sweden. Lissitzyn, op. cit. supra note 12 at p. 367. 


16 The Pan American Convention provides that the Pan American Union shall 
act as depository for markings of aircraft, regulations, cancellations of registra- 
tions, notifications of ports of entry and departure, etc., as prescribed by each 
signatory State. 

At an Inter-American Technical Aviation Conference convened at Lima, Peru, 
in Sept., 1937, it was determined to establish a Permanent American Aeronauti- 
cal Commission (C. A. P. A——Comision Aeronautica Permanente Americana) 
for unification and codrdination of public and private air law and technical de- 
velopments. This Commission has not yet been organized. 


17 Hackworth, op. cit. supra note 10 at p. 366, has the following to state re- 
garding the interpretation placed on Article IV of the Pan American Conven- 
tion, providing for “freedom of innocent passage” : 

“The United States concluded that by the terms of the article each state 
undertook in time of peace to accord freedom of innocent passage above its 
territory, subject to the conditions laid down in the convention, rendering it 
unnecessary for any state party to the convention and complying with its 
conditions to obtain special permission for the flight of aircraft over the 
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iv. Hague Convention of 1933 


This Convention, which relates to sanitary aerial navi- 
gation, was concluded at The Hague, April 12, 1933, and 
was proclaimed by the President on October 25, 1935. 
It covers such subjects as sanitary measures for aero- 
dromes used by aircraft engaged in international traffic, 
documents relating to sanitation to be carried by aircraft, 
merchandise and mail, regulations to be applied in the 
case of certain diseases, measures to be applied on the de- 
parture and arrival of aircraft, etc. Its bearing upon 
sovereignty is indirect but definite in that it recognizes 
that in the absence of some general understanding each 
State is free to adopt its own measures in these respects. 
In signing the Convention the United States made two 
reservations. By one it reserved the right to decide “what 
requirements shall be applied under special circumstances 
to aircraft and personnel arriving at an airdrome in the 
United States . . . or territory subject to its jurisdic- 
tion,” and by the other it reserved the right to pass upon 
amendments to the Convention.” 


Thus through multilateral conventions have nations 
given effect to the fundamental principle that each nation 
has sovereignty and jurisdiction over its own air space. 
Consideration must be given to bilateral agreements be- 
tween governments (or between a government and a for- 
eign air carrier) by which foreign air transport services 
have thus far been established, as well as to the laws of 
each nation and their application, if an understanding is 
to be had of the full extent to which air sovereignty has 
been asserted and exercised. 


territory of other states parties to the convention. It communicated this 
interpretation to the other contracting parties, expressing a desire to reach 
an agreement concerning procedure. Costa Rica, Chile, Dominican Repub- 
lic, Ecuador, Guatemala (in practical effect), Haiti, Nicaragua, and Panama 
expressed their acquiescence in the interpretation. The United States has 
not contended that its interpretation applied to a scheduled air transport 
service.” (Emphasis added.) 


18 Trenwith, op. cit. supra note 6 at p. 5489. 
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b. BILATERAL ARRANGEMENTS CONCLUDED AS EXECUTIVE 
AGREEMENTS 


Inasmuch as the right to operate international air trans- 
port services by companies of one power into or through 
the territory of another power is subject to the consent of 
the latter, this right (and matters relating thereto) be- 
came the subject of bilateral bargaining, either between 
governments or between a government and a foreign 
transport company.” 

Bilateral arrangements between the United States and 
other governments with respect to aviation fall into four 
categories: 


1. Air navigation agreements permitting aircraft regis- 
tered in one country, party to the agreement, to fly 
to or over the territory of the other party, subject to 
certain conditions and restrictions including the 
right of either party to require its prior authoriza- 
tion for the operation of scheduled airline transport 


services in its territory. 

. Air transport agreements permitting regular sched- 
uled commercial transportation from the territory 
of one party to the agreement to or over the territory 
of the other party, subject to certain conditions and 
restrictions. 

. Reciprocal agreements governing the issuance of 
pilot licenses to nationals of the other country au- 
thorizing them to pilot civil aircraft. 

. Agreements for the reciprocal recognition of air- 
worthiness certificates for imported aircraft issued 
by the respective governments. 


The exercise of sovereignty of the air is more particu- 
larly demonstrated by agreements of the type first men- 
tioned above. They are generally in the form of execu- 


19 Bilateral arrangements involving the United States and a foreign air carrier 
or a United States air carrier obtaining rights abroad have had a significant 
part in the development of international air transport. A consideration of such 
arrangements are, however, beyond the scope of this article. 
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tive agreements rather than treaties. Some are of a 
temporary character pending the adoption of treaties on 
the same subject. They may be general or specific in na- 
ture. General agreements granting reciprocal rights to 
establish international air services are few. 

The United States is a party to a number of bilateral 
agreements relating to air navigation.” All of them are 
in the form of executive agreements. Most are of a tem- 
porary nature, pending the conclusion of a treaty.” 

The principal features of the air navigation agreement 
with Germany, which is typical, may be briefly sum- 
marized: 


(1) Each of the parties undertakes to grant “liberty of pas- 
sage above its territory in time of peace to the aircraft of the 
other party,” on conditions stated in the agreement. (Art. 4) 

(2) The establishment and operation of regular air routes by 
an air transport company of one of the parties within or across 
the territory of the other party, with or without intermediary 
landing, is made subject to “the prior consent of the other Party 
given on the principle of reciprocity” and at the request of the 
party “whose nationality the air transport company possesses.” 
(Ibid.) 

(3) The aircraft of each of the parties, their crews and pas- 
sengers, while within the territory of the other party, are to be 
subject to the general legislation and regulations in force in that 
territory relating to air traffic, to the transportation of passengers 
and goods, and to public safety and order. 

Each party undertakes to permit the importation and exporta- 
tion of merchandise which may be legally imported or exported 
and the carriage of passengers, subject to any customs, immigra- 
tion and quarantine restrictions. The aircraft, their passengers 
and cargoes are entitled to enjoy in these respects national and 
most-favored-nation treatment. 

Each of the parties reserves to its own aircraft all commerce 
between any two points, neither of which is in a foreign country, 


20 See the following Dept. of State Executive Agreement Series: 2 (1929) 
superseded by 129 (July 28, 1938) (Canada); 24 (Oct. 13 and 14, 1931) 
(Italy) ; 38 (May 27, 1932) (Germany); 47 (Sept. 8, 1933) (Sweden); 50 
(Oct. 16, 1933) (Norway); 54 (March 17, 1933) (Union of South Africa) ; 
58 (March 12, 1934) (Denmark) ; 76 (March 28, 1935) (Great Britain); 110 
(Sept. 29, 1937) (Irish Free State); 152 (July 15, 1939) (France); 166 (June 
14, 1939) (Liberia). See also Dept. of State Press Release, May 24, 1933, an- 
nouncing agreement with The Netherlands. 

21 See the following Dept. of State Executive Agreement Series: 38 (Ger- 
many), 47 (Sweden), 50 (Norway), 54 (Union of South Africa), 58 (Den- 
mark), 76 (Great Britain), 110 (Irish Free State), and 152 (France), all supra 
note 20. 
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but the aircraft of either party may proceed from any airdrome 
in the territory of the other party, which they are entitled to use, 
to any other airdrome for the purpose of landing cargoes or pas- 
sengers, or for taking on board cargoes or passengers, provided 
such cargoes are covered by bills of lading and their passengers 
hold through tickets. (Art. 5) 

(4) The right to prohibit air traffic over certain areas is re- 
served, but any restrictions in this respect must apply equally to 
national aircraft engaged in international commerce and the air- 
craft of the other party engaged in such commerce. (Art. 6) 

(5) Article 8 relates to the marking of aircraft and the docu- 
mentation of aircraft and crew; Article 9 contains restrictions 
with respect to the use of wireless apparatus; Article 10 pro- 
hibits the carriage of explosives and munitions of war, except by 
permission of the party over whose territory the aircraft is navi- 
gated; Article 11 provides for the searching of aircraft upon 
landing and departure and for the examination of certificates and 
other documents. 

(6) The agreement provides that airdromes open to “public 
air traffic” in the territory of one of the parties shall, “in so far 
as they are under the control of the party in whose territory they 
are situated,” be open to all aircraft of the other party. Such 
aircraft are entitled to assistance of the meterological, wireless, 
lighting, and signaling services in so far as they are “under the 
control of the party in whose territory” such services are ren- 
dered. (Art. 12) 

(7) Aircraft entering or leaving the territory of either of the 
parties to the arrangement are required to land at, and depart 
from, an airdrome open to public air traffic and classed as a cus- 
toms airdrome “at which facilities exist for the enforcement of 
immigration regulations and clearance of aircraft.” No inter- 
mediary landing is permitted between the frontier and the air- 
drome. (Art. 13) 

(8) Each party reserves the right to require aircraft crossing 
its frontiers to do so between certain points. (Art. 14) 


The foregoing agreement was effected by an exchange 
of notes between the two Governments in which it was 
recited that the agreement was made pending “the con- 
clusion of a convention,” thus indicating that it was in the 
nature of a temporary arrangement. 

Subsequent to the signing of the Executive Agreement 
on Air Navigation with Great Britain on March 28, 
1935,* notes were exchanged between the United States, 
Great Britain, Canada and the Irish Free State (follow- 
ing conferences held in Washington between December 5 


22 Executive Agreement Series 76, supra note 20. 
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and December 12, 1935) which constituted the specific 
agreement for the establishment of transatlantic services 
by air carriers of the United States and Great Britain. 
This new agreement provided for simultaneous operation 
of twice weekly air services for a period of 15 years by an 
American company (Pan American Airways, Inc.) and 
by a British company (Imperial Airways, Ltd., or a com- 
pany controlled by it) between the United States and 
Great Britain, with landing rights in Canada, Newfound- 
land, Eire and Bermuda. (At the same time an agree- 
ment was concluded between the United States and Ber- 
muda for the operation of local services between the 
United States and Bermuda.) 

The United States is also a party to a number of bilat- 
eral agreements relating to air transport services.” 

The air transport agreement between France and the 
United States provides for the transportation of passen- 
gers, goods and mail by air carrier enterprises of the re- 
spective countries into the territory of the other in the 
conduct of transatlantic air transport services. The num- 
ber of frequencies to be operated by the aircraft enter- 
prises of the two parties is to be equal but each shall be 
entitled to operate not less than two round trips per week. 
The French Government also agreed, without obtaining 
reciprocity, to permit the aircraft of the United States 
engaged in transatlantic services “to fly into, through and 
away from France” en route to and from final destination 
in other countries. The terms of the permits, the airports 
to be used, the routes or airways to be flown within the 
respective territories, the frequency of schedules, and 
other details of the conduct of transport services are to be 
determined by the competent authorities of the respective 
countries. 


28 Dept. of State Press Release, Feb. 23, 1929, concluded by exchange of notes 
with Colombia dated Feb. 23, 1929; Dept. of State Executive Agreement Series 
159 (Aug. 18, 1939), 186 (Nov. 29, 1940), and 314 (March 4, 1943) (Canada) ; 
Dept. of State Executive Agreement Series 153 (July 15, 1939) (France). 
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The 1939 air transport agreement with Canada,” like 
that with France, provides that neither party shall im- 
pose restrictions or limitations as to airports, routes, con- 
nections, and general facilities which might be compe- 
tively or otherwise disadvantageous to the air carrier 
enterprises of the other party. Unlike the agreement 
with France, the agreement with Canada is general in 
that air carrier enterprises of one party having authoriza- 
tions from its Government, and “bona fide owned and 
controlled by Nationals” of that party, are to be granted 
permits by the other party, “subject to compliance with 
its laws and regulations,” for non-stop services over its 
territory between two points within the territory of the 
first party. (Operations between the United States and 
Alaska are made subject to a separate understanding.) 
Further, each party agrees “on the basis of reciprocity” 
to grant operating rights to the air carriers of the other 
party for the operation of international services between 
the two countries, subject to “amicable adjustment be- 
tween the competent aeronautical authorities of the Par- 
ties to this arrangement.” Applications must be sub- 
mitted through diplomatic channels. 

The air navigation agreements to which the United 
States is a party vary in regard to territorial application. 
One authority has analyzed this feature of these agree- 
ments as follows: * 

(1) The agreement with Italy applies to the territories and 
possessions of both countries as well as to Italy and the United 
States proper; that with Norway applies to the United States 
and its territories and possessions except the Philippines, Hawaii 
and the Canal Zone; those with Denmark, Great Britain and 
France extend to the continental United States plus Alaska, 
Puerto Rico, Virgin Islands and American Samoa; while those 
with Germany, Sweden, Union of South Africa, Eire and Liberia 
apply only to the continental United States exclusive of Alaska. 
The application to the colonies of the other party likewise varies, 


but it may be noted that nations possessing no colonies, and there- 
fore not able to reciprocate in respect to colonial air traffic, failed 


24 Executive Agreement Series 159, supra note 23. 
25 Lissitzyn, op. cit. supra note 12 at pp. 376-378. 
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to obtain flying rights in the territories and possessions of the 
United States. Only Italian flyers were granted permission to 
fly to the strategically important Hawaii. It may be added that 
expressly or implicitly reserved cabotage in air transport in- 
cludes, under these agreements as well as under the Convention 
of 1919, commerce between the home country and its colonies, 
or between two of its colonies. This rule is set forth with par- 
ticular explicitness in the agreement with Great Britain, but the 
agreement with France is not clear on this point. 

(2) The agreements with Sweden, Norway and Denmark 
provide that consent for the establishment of regular air services 
“may not be refused on unreasonable or arbitrary grounds.” That 
with Liberia provides for most-favored-nation treatment “‘in re- 
spect to the establishment and operation of air routes and air 
transport services and all matters pertaining thereto,” conditioned 
upon the willingness of the United States to accord similar privi- 
leges to Liberia and its nationals. All the other agreements re- 
quire special consent for regular air services, but those with Italy 
and Germany make consent subject to the principle of reciprocity. 

(3) The agreements with Eire and France, like that with 
Canada, require that applications for permission to establish 
regular air services be made through diplomatic channels. Those 
with Germany, Sweden, Norway, the Union of South Africa and 
Denmark speak of consent for such services being “given at the 
request of the Party whose nationality the air transport company 
possesses,” which apparently amounts to a requirement that the 
application be made through diplomatic channels. The agree- 
ments with Italy, Great Britain and Liberia are silent on this 

int. 

(4) The agreement with Italy, being one of the earliest, is less 
detailed than the others (except that with Liberia), but provides 
for most-favored-nation treatment, on condition of reciprocity, 
“so far as the executive branch of the Government shall possess 
authority.” 

(5) The agreement with Liberia is exceptionally brief, and 
does not provide for mutual recognition of certificates of air- 
worthiness. Liberty of passage and of landing is mutually ac- 
corded to civil aircraft which are “not engaged in regular sched- 
uled services” and which are airworthy. The personnel “must 
have the necessary qualifications” and possess airman certificates 
issued by the country registration. 


The United States is also a party to a number of bilat- 
eral executive agreements governing the issuance of cer- 
tificates of competency or licenses for the piloting of civil 
aircraft.** Under these agreements the countries agree 


26 See the following Dept. of State Executive Agreement Series: 48 (Swe- 
den), 51 (Norway), 55 (Union of South Africa), 59 (Denmark), 77 (Great 
Britain), 130 (Canada). The air navigation agreement with Italy includes pro- 
vision for such pilot licenses. Dept. of State Executive Agreement Series 24, 
supra note 20. 
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to recognize such certificates or licenses issued to pilots 
by the other country as evidence of their competency. 

To expedite the exportation of aircraft, bilateral execu- 
tive agreements have been concluded by the United States 
with a number of countries for the mutual acceptance of 
certificates of airworthiness.” Under these agreements 
the aircraft of the exporting country, party thereto, if cer- 
tificated as airworthy for export, will be accepted by the 
other party as airworthy by the aeronautical authorities 
of the other country without further inspection. In some 
cases the exporting country must certify that the aircraft 
meets special requirements of the importing country. 

A bilateral executive agreement has been made by the 
United States with Canada providing for the standardi- 
zation and use of aeronautical radio facilities and for the 
regulation of radio facilities used in the furtherance of 
aviation.” 

Cc. REGULATORY ACTS 


The United States and foreign countries have exercised 
sovereignty of the air spaces over their respective terri- 
tories through regulatory acts. The United States Air 
Commerce Act of 1926, * as amended by the Civil Aero- 
nautics Act of 1938,°° as has been noted, declares that the 
United States has “compete and exclusive national sov- 
ereignty in the air space above the United States.” Sec- 
tion 6 (c) of the Act of 1926 provided that: 


If a foreign nation grants a similar privilege in respect of air- 
craft of the United States, and/or airmen serving in connection 
therewith, the Secretary of Commerce may authorize aircraft 
registered under the law of the foreign nation and not a part of 
the armed forces thereof to be navigated in the United States, 
and may by regulation exempt such aircraft, and/or airmen 
serving in connection therewith, from the requirements of Sec- 


27 See the following Dept. of State Executive Agreement Series: 28 (Union 
of South Africa), 39 (Germany), 43 (Belgium), 49 (Sweden), 52 (Norway), 
60 (Denmark), 69 (Great Britain), 131 (Canada), 167 (New Zealand). The 
air navigation agreement with Italy includes provision for certificates of air- 
worthiness. Dept. of State Executive Agreement Series 24, supra note 20. 

28 Dept. of State Executive Agreement Series 143. 

29 Supra note 7. 

30 Supra note 8, 


2 
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tion 3, other than the air traffic rules; but no foreign aircraft 

shall engage in interstate or intrastate air commerce.* 
Section 3 of the Act of 1926 had to do with the registra- 
tion of aircraft, the rating of aircraft, airmen and air 
navigation facilities, the establishment of air-traffic rules, 
etc. 

Section 7 (b) gave the Secretary of the Treasury au- 
thority to designate places in the United States as ports 
of entry for civil aircraft arriving from places outside of 
the United States and for merchandise carried on such 
aircraft; Paragraph (c) authorized the Secretary of 
Commerce by regulation to provide for the application 
to civil aircraft of the laws and regulations relating to the 
entry and clearance of vessels, and Paragraph (d) gave 
the Secretary of Labor authority to designate any of the 
ports of entry for civil aircraft as ports of entry for aliens 
arriving by aircraft. 

Section 11 (a) made it unlawful, “except to the extent 
authorized or exempt under Section 6”: 


(2) To navigate any aircraft (other than a foreign aircraft) 
in interstate or foreign air commerce unless such aircraft is regis- 
tered as an aircraft of the United States; or to navigate any 
foreign aircraft in the United States. 


Under the Civil Aeronautics Act of 1938, the Civil 
Aeronautics Board has the power, subject to the approval 
of the President, to issue permits to foreign air carriers 
to engage in “foreign air transportation” if it finds, pur- 
suant to statutory criteria, that such service “will be in 
the public interest” and that the carrier is “fit, willing, 
and able properly to perform” the proposed service. 
Hearings must be held and the permit may be conditioned 
as the Board may determine within the scope of its au- 
thority. In its action, the Board must give effect to the 
rule prescribed in Section 6 (c), of the Air Commerce 
Act of 1926, as amended by the 1938 Act.* (It will be 


31 This paragraph was amended by Section 1107 (i) (1) of the Civil Aero- 
nautics Act of 1938, supra note 8, by substituting for the “Secretary of Com- 
merce” the “Civil Aeronautics Authority,” and also by Section 1107 (i) (5). 

82 “If a foreign nation grants a similar privilege in respect of aircraft of the 
United States, and/or airmen serving in connection therewith, the Civil Aero- 
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noted that the last sentence of that section bars cabotage. ) 
Further, under Section 1102 of the Act of 1938, the Board 
is required to exercise its powers and duties “consistently 
with any obligation assumed by the United States in any 
treaty, Convention or agreement that may be in force be- 
tween the United States and any foreign country or coun- 
tries. . . .”’ This provision would allow the Board to 
issue permits broader in scope than those specified in the 
Air Commerce Act and the Civil Aeronautics Act, if they 
were issued pursuant to the provisions of a treaty, con- 
vention, or agreement. 


d. POLICING AND SAFETY REGULATIONS 


The Paris Convention of 1919 prescribes minimum 
safety standards relating to the structural condition of air- 
craft, the equipment thereon, the competency of the flight 
personnel, and the circumstances under which flight may 
be conducted. These standards are applicable in all con- 
tracting States and are intended to assure safety of flight 
to the occupants of the aircraft and protection to persons 
and property on the ground. 

Unlike the Paris Convention, the Pan American Con- 
vention does not prescribe minimum safety standards. 
This Convention and the various agreements to which the 
United States is a party contain general regulations, such 
as those relating to certificates of registration, airworthi- 
ness, and competency of officers and crew, passenger lists, 
bills of lading, log books, etc.** Foreign aircraft are re- 
quired to conform to local policing and safety regula- 
tions.” 


nautics Authority may authorize aircraft registered under the law of the foreign 
nations and not a part of the armed forces thereof, to be navigated in the United 
States. No foreign aircraft shall engage in air commerce otherwise than between 
any state, territory, or possession of the United States (including the Philip- 
pine Islands), or the District of Columbia, and a foreign country.” 

33 See, for example, Article 10 of the Pan American Convention on Commer- 
cial Aviation, supra note 6, and the various executive agreements, cited supra 
notes 20, 21, 22, 24, 26 and 27. 

34 See, for example, Article 4 (i) of the Executive Agreement of 1935 be- 
tween the United States and Great Britain, supra note 20; also Titles IV, V, 
and VI of the Civil Aeronautics Act of 1938, supra note 8. 
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II 
TREATIES OR EXECUTIVE AGREEMENTS 


The growth of public international air law between 
the two World Wars was conditioned largely by fears for 
security arising out of the development of military avia- 
tion. There are those who believe that the system of legal 
principles governing international air transportation has, 
as a consequence, lagged behind the commercial growth 
of the industry and that, particularly in the light of tre- 
mendous technical advances which have occurred under 
the stimulus of war necessity, it will prove a serious ob- 
stacle to world-wide aviation after the war. Therefore, 
discussions of the postwar legal framework for interna- 
tional aviation has centered on various proposals designed 
to achieve a greater measure of freedom in the operation 
of international air-transport services. ‘These proposals 
involve broadly two types of operating rights: first, free- 
dom to fly through the air spaces of a country or to land 
for technical reasons, such as refueling, repairs, and the 
like (these privileges may here be designated the “right 
of transit”) ; second, freedom to engage in air commerce, 
that is, to carry passengers, mail and cargo into and away 
from other countries.*» How shall these rights be estab- 
lished, through treaties or executive agreements? 

At the outset, the question arises as to whether the Civil 
Aeronautics Board or any other governmental agency has 
the authority to grant permission to the aircraft of any 
nation engaged in commercial air transport to fly above 
the territory of this country without landing or to land 
only for technical purposes. No such specific authority 
is given to the Board or any other governmental agency 
by statute. If power exists in the Board for this purpose, 
it must be derived from Section 1102 of the Civil Aero- 


35 Another type of right in which international airlines might be interested 
involves the right to carry local traffic between points in a foreign country. This 
is termed “cabotage.” 


— “-. 
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nautics Act which requires the exercise of power by the 
Board under the Act to be consistent with any obligation 
assumed by the United States in any treaty, convention, or 
agreement. 

As previously stated, the right of transit, or as it is 
sometimes called, the right of innocent passage, has been 
dealt with in international conventions and in our own 
legislation. The facts may be briefly restated. The Paris 
Convention of 1919, to which the United States is not a 
party, affirmed the right of each nation to control the air 
spaces over its land areas and territorial waters. How- 
ever, that Convention also provided “freedom of innocent 
passage” for the civil aircraft of each of the contracting 
States, with the notable exception of commercial aircraft 
operating on regularly scheduled flights. The right to 
conduct regularly scheduled international air transporta- 
tion was conditioned upon receiving specific authoriza- 
tion from the country whose territory would be traversed. 

The Pan American Convention of 1928 did, by tts 
terms, accord “freedom of innocent passage” to aircraft 
engaged in the business of air transportation without the 
necessity of supplemental agreements as contemplated by 
the Paris Convention. In practice, however, this liberali- 
zation has not been accepted by the ratifying countries, 
for in all instances United States international air-trans- 
port operators have been required to obtain specific per- 
mission in the same manner as provided in the Paris Con- 
vention. 

Since the Paris Convention and the Pan American 
Convention, the right to operate international air-trans- 
port service has on many occasions been the subject of 
agreement between two governments or between a gov- 
ernment and a foreign-flag air carrier. Further, all the 
air navigation agreements to which the United States is a 
party provide that the establishment of regular air routes 
by an air-transport company of one party to, or through, 
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the territory of the other party shall be subject to “the 
prior consent of the other party.” ** These bilateral 
agreements between the United States and other coun- 
tries have taken the form of executive agreements. Inas- 
much as these agreements relate to foreign and interstate 
commerce, they fall within the commerce clause of the 
Constitution. The Executive may act in these matters in 
one of three ways: he may enter into executive agree- 
ments as an emergency matter to protect and further the 
interests of the nation; he may enter into particular 
agreements pursuant to a special or general authorization 
by Congress; or he may conclude treaties subject to the 
approval of the Senate. Thus it is necessary to examine 
the laws of the United States for the purpose of deter- 
mining whether there is any authority for entering into 
executive agreements relative to foreign air transporta- 
tion. 
The Air Commerce Act of 1926, as amended, provided 
in Section 6 (b) as follows: 
Foreign aircraft not a part of the armed forces of a foreign 


nation shall be navigated in the United States only if authorized 
as hereinafter in this section provided. 


Section 6 (c), as amended, reads as follows: 


If a foreign nation grants a similar privilege in respect to air- 
craft of the United States and/or airmen serving in connection 
therewith, the Civil Aeronautics Authority may authorize air- 
craft registered under the law of the foreign nation and not a 
part of the armed forces thereof to be navigated in the United 
States. No foreign aircraft shall engage in air commerce other- 
wise than between any State, Territory, or possession of the 
United States (including the Philippine Islands) or the District 
of Columbia, and a foreign country. 


The legal effect of these provisions is that foreign civil 
aircraft shall not be navigated at all in the air space above 
the United States unless authorized by a permit granted 
by the Civil Aeronautics Authority. Furthermore, the 
granting of the permit under Section 6 is discretionary 


36 An exception seems to exist in the case of Liberia. 
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with the Civil Aeronautics Authority,” and is conditioned 
upon a valid reciprocal arrangement according a like 
privilege to the aircraft of the United States. 

Under the Civil Aeronautics Act of 1938, the Civil 
Aeronautics Board has the power, subject to the approval 
of the President, to issue permits to foreign air carriers 
to engage in “foreign air transportation” if it finds, pur- 
suant to statutory criteria, that such service “will be in 
the public interest” and that the carrier is “fit, willing, 
and able properly to perform” the proposed service. 
Hearings must be held and the permit conditioned as the 
Board may determine within the scope of its authority. 
In its action, the Board must give effect to the rule pre- 
scribed in Section 6 (c), of the Air Commerce Act of 
1926, as amended.** Furthermore, under Section 1102 of 
the Act of 1938, the Board is required to exercise its 
powers and duties “consistently with any obligation as- 
sumed by the United States in any treaty, convention or 
agreement that may be in force between the United States 
and any foreign country or countries.” It is clear, then, 
that the provisions of the Civil Aeronautics Act do not 
extend to any foreign air carrier the right or privilege, 
considered as immediately available in the legal sense, 
of navigating the air spaces over the United States. 

In respect to the right of transit, the power of the Civil 
Aeronautics Board is strictly limited. ‘The first sentence 
of Section 6 (c) of the Air Commerce Act of 1926, above 
quoted, states broadly that: “If a foreign nation grants 
a similar privilege in respect of aircraft of the United 
States, and/or airmen serving in connection therewith, 
the Civil Aeronautics Authority [Board] may authorize 


37 Op. Att’y Gen. (1936) (unreported) : “The use of the word ‘may’ connotes 
the exercise by the Secretary [Secretary of Commerce—changed to Civil Aero- 
nautics Board in 1938 Act] of discretion in the matter and this discretion must 
be exercised by him in the interests of the United States. The right and duty 
to exercise this discretion in the interests of the United States, in my opinion, 
may not be waived by you either as to your future acts nor as to your successor 
in office.” 

38 As has been noted, the last sentence of that section bars cabotage. 
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aircraft registered under the laws of the foreign nation 
and not a part of the armed forces thereof to be navigated 
in the United States.” This might seem to include power 
to grant the right of transit, as well as the right of com- 
mercial entry. But this sentence, considered in the light 
of the requirement for a pre-existing reciprocal arrange- 
ment and other statutory provisions, impels the conclu- 
sion that the Civil Aeronautics Board, without more, 
lacks authority to issue permits granting foreign air car- 
riers the right of transit. These other provisions are the 
last sentence in Section 6 (c), which is quoted above, and 
Section 1 (3) of the Civil Aeronautics Act of 1938, which 
defines “air commerce” as follows: 

“Air commerce” means interstate, overseas or foreign air 
commerce or the transportation of mail by aircraft or any oper- 
ation or navigation of aircraft within the limits of any civil air- 
way or any operation or navigation of aircraft which directly 


affects, or which may endanger safety in, interstate, overseas or 
foreign air commerce. 


The meaning of these statutory provisions taken to- 
gether seems to be that no foreign air carrier shall navi- 
gate its aircraft in the United States except where such 
carrier is engaged in commerce between a place in one 
of the states of the United States (or any territories or the 
District of Columbia) and a place in a foreign country. 
In other words, foreign air carriers are limited strictly to 
foreign air commerce. The commerce from which foreign 
air carriers are excluded comprises not only interstate 
commerce, but also the transportation of mail by aircraft, 
the navigation of aircraft within the limits of any civil 
airway, and any operation or navigation of aircraft which 
directly affects or which may endanger safety in interstate, 
overseas, or foreign air commerce, otherwise than in for- 
eign commerce. Thus, foreign air carriers engaged in 
commercial movements across the United States con- 
ducted without stopping at any point in the United 
States (as for example, a Canadian plane passing from 
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Toronto to Halifax across the State of Maine)* are en- 
gaged in air commerce in the United States, though not 
in foreign air commerce as defined in the Civil Aeronau- 
tics Act. Since the Civil Aeronautics Board is em- 
powered to grant permits to foreign air carriers only to 
engage in foreign air commerce, that is, movements from 
a place in the United States (or a territory or possession) 
to a place in a foreign country, or vice versa, the conclu- 
sion is impelled that the movement across the United 
States which involved “air commerce” other than “for- 
eign air commerce” as defined in the Act, is one for which 
the Civil Aeronautics Board is not empowered to issue a 
permit, except pursuant to a reciprocal agreement, con- 
vention, or treaty. Thus, by reason of the definition of 
“air commerce” and the factual situation with respect to 
the location of civil airways, it would seem practically 
impossible for a foreign air carrier to engage in transit 
flights which did not require its engaging in that type of 
“air commerce” which is prohibited. 

This conclusion is fortified by an additional considera- 
tion. In the Air Commerce Act of 1926, Section 6 (c), 
the following provision was originally included: “But 
no foreign aircraft shall engage in interstate or intra-state 
air commerce.” The Act of 1938 expanded this provision 
to read: “No foreign aircraft shall engage in air com- 
merce otherwise than between any State, Territory, or 
possession of the United States (including the Philippine 
Islands) or the District of Columbia, and a foreign coun- 

39 The permit to Trans-Canada Air Lines was issued on April 7, 1939. The 


Government of the United States entered into an executive agreement with 
Canada under date of August 18, 1939, under which it was provided that: 


“Each of the parties subject to compliance with its laws and regulations 
agrees to grant to air carrier enterprises of the other party permits for non- 
stop services through the air space over its territory between two points 
within the territory of the other party.” 


This agreement, and the more general agreement of July 28, 1938, constituted 
the “pre-existing reciprocal arrangement” under which the Civil Aeronautics 
Board granted the above permit. 

See also permit to Canadian Colonial Airways, Inc., authorizing flights be- 
tween Montreal, Canada, and Nassau in the Bahamas with a stop-over for non- 
traffic purposes in Jacksonville, Florida. 2 C. A. B. 752 (1941). 
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try.” Clearly, the Congressional purpose in thus amend- 


ing the 1926 Act was to limit the “air commerce” activi- 
ties of foreign air carriers in the United States more 
strictly.” 

An apparent exception to the above conclusion is a pro- 
vision in the Pan American Convention of 1928 which by 
its terms accords “freedom of innocent passage” to the 
private aircraft of the other contracting States." But this 
Convention takes effect only as between the ratifying 
States, which are the United States, Mexico, Panama, 
Guatemala, Nicaragua, Dominican Republic, Costa Rica, 
Haiti, Honduras, Chile and Ecuador. Brazil and Ar- 
gentina are not parties to this Convention nor are any of 
the European or Asiatic powers. Further, the signatory 
powers have not interpreted the provision to apply to a 
scheduled air-transport service. This same interpreta- 
tion of the Convention was incorporated in the Civil 
Aeronautics Act of 1938 by the requirement of permits 
for foreign air carriers, and is binding upon the executive 
officers and administrative agencies of the government. 

In the light of the above, can a general right of transit 
for scheduled air-transport services be legally effected by 
executive agreements not made pursuant to the provisions 
of a convention or treaty? The scope and use of execu- 
tive agreements have been widely discussed. Such agree- 
ments are in many instances temporary expedients in- 
tended to serve as stopgaps and to bridge over legal diffi- 
culties pending more complete and adequate legislative 
treatment of the matters in question.** One of the prin- 


40 However, see Section 6 (j) of H. R. 3420 (78th Cong., Ist Sess. (1943) ) 

which amends Section 402 (a) of the Civil Aeronautics Act by Providing that 
“no foreign air carrier shall engage in domestic air transportation.” The pro- 

posed bill made no change in Section 6 (c) of the Air Commerce Act, as 
amended. 

41 See Latchford, The Right of Innocent Passage in International Civil Air- 
Navigation Agreements (1944) Depr. or Stare BuLLetin p. 19. 

42 The negotiation of executive agreements is illustrative of a modern tendency 
in government to shift discretion from the legislature to the executive. These 
executive agreements may play a creative role in the making of policy. In 
making immediate decisions, precedents are made and the groundwork for future 
decisions is laid. As expediencies ripen into principles, the temporary becomes 
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ciples plainly deducible from the history of executive 
agreements in the United States is that executive agree- 
ments cannot be used as a means of displacing existing 
Statutory or treaty requirements. ‘The justification for 
the executive agreement is that such agreements seem in 
many instances a necessary temporary expedient. In the 
silence of Congress, the executive may be compelled 
under our system of government to take action involving 
the military or diplomatic interests of the United States 
to reach a definite agreement with some foreign power. 

In relation to the right or privilege of innocent passage 
for foreign air carriers, Congress has legislated and has 
covered the entire subject, either by express provisions or 
by the necessary implications of its enactments. Congress 
has treated the general subject of air transportation fully 
and has prohibited air transportation in the United States 
by foreign air carriers, except when such transportation 
is a part of a foreign air commerce. Thus Congress has 
denied to foreign air carriers the privilege of innocent 
passage.” It would not be legally permissible for the 
Executive to attempt to displace this binding statutory 
requirement by means of executive agreements with for- 
eign nations. 

The President could, of course, be authorized to nego- 
tiate executive agreements by means of enabling legisla- 
tion changing the existing law. This method of proce- 
dure, however, might prove less satisfactory than proceed- 
ing by formal treaty. 

In the first place, enabling legislation of the character 
proposed faces the limitation that it must fall within the 
general sphere of the powers of Congress as defined in 
the Constitution. The characteristic difference between 
the scope of the treaty-making power and the scope of the 
the permanent, and the provisions of executive agreements may find their place 
in statute law. : ; 

43 Except as it may be accomplished without engaging in “air commerce” as 


defined in the Act, a very exceptional case indeed, or except as it may be granted 
pursuant to a treaty. 
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legislative powers of Congress is indicated by the phrase- 
ology of Article VI (2) of the Constitution, which reads: 


This Constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land. . . . (Emphasis added.) 


Legislation by Congress must be “in pursuance” of the 
Constitution, that is, within the powers granted to Con- 
gress in Article I, Section 8, or elsewhere in the Consti- 
tution. The powers of Congress are enumerated and the 
proposed legislation must fall within the limits of the 
enumerated powers, however broad and flexible they may 
be. On the other hand, the treaty-making power is of 
very broad and indefinite nature. Treaties become the 
supreme law of the land if they are made “under the au- 
thority of the United States.” No limits are stated that 
relate to the scope and legal applicability of treaties.“ 
There is another difficulty inherent in the method of 
procedure by legislation whereby Congress delegates au- 


44In harmony with this distinction, it is well known that legal results may 
be accomplished by way of treaties that could not be accomplished by the legis- 
lation of Congress. The history of federal action with reference to the preser- 
vation of migratory birds furnishes an illustration of the distinction as to the 
effectiveness of legislation by Congress as compared with procedure by a treaty 
with a foreign nation. Congress first adopted a statute penalizing the killing of 
migratory birds except under prescribed conditions. This statute was held un- 
constitutional in two cases in the district courts of the United States. United 
States v. Shauver, 214 Fed. 154 (E. D. Ark. 1914); United States v. McCul- 
lagh, 221 Fed. 288 (Kans. 1915). These decisions were supported by arguments 
that migratory birds were owned by the states in their sovereign capacity for 
the benefit of their people and that this control was one Congress had no power 
to displace. After these decisions, on December 8, 1916, a treaty between the 
United States and Great Britain relating to this subject was proclaimed by the 
President. The treaty provided for specified closed seasons and protection in 
other forms, and provided that the two governments should take the necessary 
measures through their law-making bodies for carrying out the treaty effec- 
tively. 39 Stat. 1702. Thereafter Congress passed the Migratory Bird Treaty 
Act of July 3, 1918, 40 Stat. 755; 16 U. S. C. §710. It will be observed that 
the second statute was directed to accomplish substantially the same purpose as 
the first. But the Migratory Bird Treaty Act of 1918 was upheld by the United 
States Supreme Court on the ground that it was a necessary enforcement meas- 
ure to carry into execution the provisions of the treaty which constituted part 
of the supreme law of the land. Missouri v. Holland, 252 U. S. 416, 40 Sup. Ct. 
382, 64 L. ed. 641 (1920). Although the effect of the lower federal court de- 
cisions was that Congress could not proceed ex directo to regulate the matter 
of the conservation of migratory birds—a question upon which the Supreme 
Court did not directly pass—the desired regulation was accomplished by the 
Federal Government through a treaty with a foreign nation and enforcement 
legislation by Congress pursuant to the provisions of the treaty. 
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thority to the President to make executive agreements, 
namely the difficulty as to the sufficiency of the standards 
set forth in the enabling act. It is true that the courts 
have been liberal in defining the type of legislative power 
which may be validly delegated to the President, but 
nevertheless there are limitations on this process of dele- 
gation. Congress must make the essential choices and de- 
fine the main lines of the policies to be pursued. 

The difficulty as to the fixing of standards may be real 
in the case of legislation delegating to the President the 
power to make executive agreements with reference to 
foreign air transportation. It may be undesirable to re- 
strict the discretion of the President in advance as to the 
provisions of the agreements that he may enter into. It 
may be undesirable to hamper his diplomatic freedom in 
dealing with foreign governments by a set of specific re- 
strictions in a statute. But unless there are some specific 
principles laid down in the basic statute by Congress, the 
question may arise as to whether Congress has not dele- 
gated to the President in an unconstitutional manner, its 
whole legislative power in the premises.“ 

While difficulties as to the delegation of legislative 
power need not necessarily be fatal to the constitutional 
validity of legislation empowering the President to enter 
into executive agreement with regard to air-transport 


45 It is true that a somewhat similar broad delegation of power to the Presi- 
dent has been made with reference to the forming of trade agreements with for- 
eign nations by the method of executive agreement. Trade Agreements Act of 
1934. 48 Stat. 943; 5 U.S. C. § 372. 

It should be noted, however, that Congress, to a certain extent, has avoided 
judicial review by providing in the Trade Agreements Act that Section 1516 (b) 
of Title 19 of the United States Code shall not apply to any article with respect 
to the importation of which a foreign-trade agreement has been concluded. This 
section of the Code is the section which authorizes an appeal or protest by 
American producers against the ruling of the customs officials as to the ap- 
praised value and the classification of any imported merchandise of a kind manu- 
factured or sold by the contestant. Many cases under the tariff laws have 
reached the courts through these contests under Section 1516 (b). For ex- 
ample, see J. W. Hampton Jr. & Co. v. United States, 276 U. S. 394, 48 Sup. 
Ct. 348, 72 L. ed. 624 (1928), in which the constitutionality of the flexible tariff 
provisions of the Act of 1922 were upheld, and Ex parte Bakelite Corp., 279 
U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 789 (1929), a leading decision as to the 
jurisdiction of the Court of Customs and Patent Appeals. 
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matters, yet they create special and serious risks as to the 
ultimate validity of the whole legislative scheme which 
could be avoided by the use of the method of formal 
treaties. 

Mention should be made of those executive agreements 
entered into subject to approval of Congress. An ex- 
ample is the agreement between the United States and 
Canada concerning the St. Lawrence Waterway Project 
which was made specifically subject to legislative ap- 
proval in the United States and Canada.** A Senate 
amendment to the river and harbor bill seeking approval 
of this agreement was defeated by the Senate on Decem- 
ber 12, 1944.*" 

By the treaty process the Executive, with the approval 
of the Senate, may enter into agreements with foreign 
countries without being obliged to trace his authority to 
legislative acts, general or special, since the treaties are 
by the Constitution (Article VI) the supreme law to no 
lesser degree than statutes enacted by Congress pursuant 
to the Constitution. The proposal to establish a general 
rule of international law granting freedom for the air- 
craft of any nation engaged in commercial air transport 
and other civil operations to fly above the territory of any 
other nation, with or without the right to land, is of such 
nature, involving as it does questions of air sovereignty 
and departure from existing law and international prac- 
tice, that its achievement could undoubtedly best be at- 
tained by the treaty process.“ Indeed, this view was 
adopted when the United States became a party to a treaty 
dealing with this same subject, namely the Pan American 
Convention of 1928. 

Where operating rights to engage in air commerce are 
sought by government negotiation, the further question 


46 (1941) Depr. or State BuLLetin pp. 307-312. 
4790 Conc. Rec. 9382 (1944). 


48 See Fraser, TREATIES AND ExEcuTIVE AGREEMENTS, S. Doc. 244, 78th 
Cong., 2d Sess. (1944). 
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arises as to whether these rights shall be obtained by ex- 
ecutive agreement, by treaty, or by other methods.” 
Under the existing statutory law as set forth above, it 
is apparent that the conclusion of executive agreements 
to effect an exchange of operating rights is without legal 
basis in our statute law. Such executive agreements, to 
have legal validity, would require the adoption and rati- 
fication of a treaty between the governments concerned. 
That is not to say that it would be impossible to provide 
by new legislation for the delegation of power to the 
President or to the Civil Aeronautics Board to negotiate 
international operating rights, but such legislative dele- 
gation of authority would have to be surrounded with 
appropriate safeguards and would require a promulga- 
tion of suitably specific criteria by the Congress. In the 
absence of new legislation legalizing this procedure, gov- 
ernment action to procure international operating rights 
must, if the agreements are to be safe from constitutional 


challenge, be accomplished through the treaty machinery. 


49 Possibly by agreement entered into pursuant to specific authority first given 
by Congress. 





THE GROWTH OF PRIVATE INTER- 
NATIONAL AIR LAW 


STEPHEN LATCHFORD * 


As a result of the rapid development of international 
air transportation it was thought that a multiplicity of 
national laws relating to questions which properly come 
within the field of private international air law would 
result in a great deal of confusion. The Advisory and 
Technical Committee on Communications and Transit 
of the League of Nations in 1922, the International 
Chamber of Commerce in 1923, and the International 
Aeronautic Federation in 1924 adopted resolutions 
recommending to the various governments that they for- 
mulate a uniform system of private air law. The work 
of codification of private international air law* may be 
said to have begun with the action of the French Govern- 
ment in having the First International Conference on 


Private Air Law convened in Paris in 1925, for the pur- 
pose of considering a proposed international convention 
dealing with the liability of the air carrier in interna- 


* Adviser on Air Law, Aviation Division, Office of Transportation and Com- 
munications, Department of State; Chairman of the United States Section of 
the CITEJA; Vice Chairman of the United States Delegation to the Fourth 
International Conference on Private Air Law; and an Adviser to the United 
States Delegation to the International Civil Aviation Conference, Chicago, Nov. 
1-Dec. 7, 1944, 

The writer expresses appreciation for the assistance rendered, in the prepara- 
tion of this article, by Dr. Arthur L. Lebel, member of the CITEJA; Miss 
Alberta Colclaser; and Miss Eleanor Finch, all of the Aviation Division of the 
Office of Transportation and Communications, Department of State. 

1In order to give a full description of the work so far undertaken in the de- 
velopment of private international air law, a number of large volumes would be 
required. There is extensive material on the subject, consisting of the reports 
and related documents of the CITEJA (Comite International Technique d’Ex- 
perts Juridiques Aeriens, translated in the United States as the International 
Technical Committee of Aerial Legal Experts) and its subcommittees, known 
as commissions; the reports of United States experts attending meetings of the 
CITEJA and its commissions; the reports of United States delegations to the 
periodic diplomatic conferences on private air law; and the printed records of 
such conferences. However, an effort will be made, within the scope of the 
present article, to give the reader as complete a picture as possible of the scope 
of the international conventions on subjects of private air law thus far adopted 
at diplomatic conferences. The present article does not deal with draft conven- 
tions completed by the CITEJA but not yet adopted by diplomatic conferences, 
or the projects still in the process of development by CITEJA. 
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tional air transportation and deciding whether it would 
be desirable to arrange for a continuing codification. The 
Conference adopted a preliminary draft convention on 
the liability of the air carrier in international transpor- 
tation, and recommended that a special international 
committee of experts be appointed for the purpose of 
developing a comprehensive code of private international 
air law. 


ORGANIZATION AND FUNCTIONS OF THE CITEJA 


The permanent committee provided for by the First 
International Conference on Private Air Law was estab- 
lished under the name of the Comité International Tech- 
nique d’Experts Juridiques Aériens.’ Its first session was 
held at the Ministry of Foreign Affairs in Paris from 
May 17 to 21, 1926, and it was decided that the follow- 
ing subjects would be studied by four subcommittees 
known as commissions: 


First Commission 


1. Nationality of aircraft 

2. Aeronautical register 

3. Ownership, co-ownership, construction and transfer. 
4. Vested rights, mortgages, privileges and attachments 


Second Commission 


1. Category of transport (commercial transport, touring, etc.) 
2. Bill of lading 

3. Liability of carrier to consignors of goods and to passengers 
4. Jettison of cargo and general average 

5. Chartering of aircraft 


2 See Fike, The CITEJA (1939) 10 Amr L. Rev. 169; Ide, The History and 
Accomplishments of the International Technical Committee of Aerial Legal Ex- 
perts (CITEJA) (1932) 3 J. Am L. 27; the following articles by Latchford: 
The Warsaw Convention and the CITEJA (1934) 20 A.B. A. J. 753; The War- 
saw Convention and the CITEJA (1935) 6 J. Air L. 79; Developments in the 
Codification of Private International Air Law (1936) 7 J. Air L. 202; Codi- 
fication of Private International Air Law (1936) 2 Fep. B. A. J. 267, 349; Pri- 
vate International Air Law (1945) 12 Dept. of State Bulletin 11. See also 
Tombs, “The Unification of Private Air Law,” INTERNATIONAL ORGANIZATION 
IN EuropEAN AiR TRANSPORT (1936) Ch. 6. 

A history of international conferences on private air law and of the CITEJA 
may also be found in the Revug AERONAUTIQUE INTERNATIONALE, No. 1, 
Sept. 1931, p. 11. References to the work of these organizations may, in ad- 
dition, be found in the following numbers of that publication: No. 2, Dec. 1931, 
p. 155; No. 3, March 1932, p. 7; No. 5, Sept. 1932, p. 295; No. 10, Dec. 1933, 
p. 360; No. 13, Sept. 1934, p. 236; and No. 17, Sept. 1935, p. 254. 


3 
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Third Commission 


1. Damage and liability to third parties (landing, collision and 
jettison ) 


2. Limits of liability (contractual limitation, abandonment) 
3. Insurance 


Fourth Commissior. 


1. Legal status of commanding officer and crew 

2. Accidents to the crew and insurance 

3. Status of passengers 

4. Law governing acts committed on board aircraft 


The program of CITEJA, however, is on a flexible 
basis and is not limited to the preparation of draft inter- 
national conventions on subjects placed on its original 
agenda. 

The President of the CITEJA is elected at the begin- 
ning of every annual session and continues to hold office 
until the opening of the next session. Each of the com- 
missions also has a President, and for each project re- 
ferred to the Commission a reporter is designated. When 
a preliminary draft convention is completed by a com- 
mission, it is considered by the CITEJA; and when 
adopted by it the next step is for the project as approved 
by CITEJA to be submitted to a periodic international 
conference on private air law (diplomatic conference) 
for final adoption and signature with such modifications 
as the conference may agree upon. There is no limita- 
tion on the number of experts that any country may desig- 
nate for membership in the CITEJA. The secretariat 
of the CITEJA has been in Paris. The contribution of 
each government toward the expenses of the secretariat 
amounts to approximately $350 a year. 

According to a report by the Secretary General of 
CITEJA dated October 20, 1944, the membership of 
CITEJA has, since its organization, included thirty- 
eight countries. He added that as of March, 1939, 
twenty-seven countries were officially members of the 
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CITEJA and contributing toward its annual expenses,’ 
although it is believed that the average number of coun- 
tries represented at each meeting has not exceeded fifteen 
or twenty. The membership of the United States Sec- 
tion of the CITEJA, as last approved by the President 
(1939), consisted of seven members. Four were govern- 
ment officials and three were non-governmental members.‘ 


PARTICIPATION BY UNITED STATES EXPERTS IN THE 
WorK OF THE CITEJA 


The United States did not participate in the work of 
the CITEJA for some time after its organization, except 
for the presence of the United States Government offi- 
cials who were merely observers designated to report on 
the proceedings. However, on May 4, 1928, the Presi- 
dent transmitted to Congress a recommendation of the 
Secretary of State that an annual appropriation of the 
small sum of not more than $250 be authorized to meet 
this country’s share of the expenses of CITEJA, in order 
that there might be participation by the United States in 
the activities of CITEJA to such extent as might be 
found to be practicable. On March 26, 1930, the Acting 
Secretary of State again brought the matter to the atten- 
tion of the President and referred to the growing interest 
taken in the deliberations of the CITEJA by aeronautical 
interests in this country. As the result a resolution au- 
thorizing an annual appropriation to meet this country’s 


3 Argentina, Belgium, Brazil, China, Czechoslovakia, Denmark, Egypt, France, 
Germany, Great Britain, Greece, Hungary, Italy, Japan, Luxembourg, Mexico, 
Norway, The Netherlands, Poland, Portugal, Rumania, Spain, Sweden, Switzer- 
land, Turkey, United States of America, and Yugoslavia. 

4The government officials consisted of Stephen Latchford and Arthur L. 
Lebel of the Department of State and Samuel FE. Gates and Edward C. Sweeney 
of the Civil Aeronautics Board (Mr. Gates is now with the Army and Mr. 
Sweeney with the Navy); Denis Mulligan, Arnold W. Knauth and Fred D. 
Fagg, Jr., were designated as the non-governmental members. John J. Ide, 
formerly Techriical Assistant in Europe for the National Advisory Committee 
for Aeronautics, was Technical Assistant to the United States Section of the 
CITEJA. Several of the persons listed are no longer members of the United 
States Section. If the codification of private air law is resumed by the CITEJA 
or any other international body, it is assumed that it may be found desirable to 
have a reorganization of the United States representation. 
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share of the expenses of the CITEJA was passed by Con- 
gress and approved by the President on February 14, 
1931.° This rendered it possible for the Department of 
State to receive all the reports and related documents of 
the CITEJA distributed by the Secretary General and to 
keep in touch with the work of the Committee. In 1932 
United States experts were, with the approval of the 
President, appointed by the Secretary of State to serve on 
the Committee. Although no funds were available to 
send the experts abroad, they participated in the work of 
the CITEJA to some extent through correspondence. 

After hearings before the House Committee on For- 
eign Affairs at which emphasis was placed on the impor- 
tance of active participation by the United States experts 
in the work of CITEJA, an act authorizing an annual 
appropriation of a sum not in excess of $6,500 to defray 
the expenses of the United States experts in going abroad 
to attend the sessions of the CITEJA and its commis- 
sions was passed by Congress and approved by the Presi- 
dent on August 7, 1935.° Experts from this country were 
present at a session of the CITEJA for the first time 
when it held a meeting at The Hague in September, 1935.’ 

Realizing that the code of private international air law 
being developed by CITEJA involved a study of many 
branches of law and that this code would be of interest to 
the various organizations in the United States interested 
in the development of international air law, the mem- 
bers of the United States Section of the CITEJA recom- 
mended to the Secretary of State on October 12, 1934, that 
they be authorized to organize an Advisory Committee 
to codperate with the United States Section, so that the 
members of this Section might, in the preparation and 
submission of their own proposals, be in a position to 

5 Pub. Res. No, 118, 71st Cong., 3d sess., 46 Stat. 1162 (1931). 

6 Pub. Res. No. 254, 74th Cong., Ist sess., 49 Stat. 540 (1935). 

7 For report of the United States Delegation on the 1935 session, see 1936 


U. S. Av. R. 540. At this session the questions of aviation insurance under the 
Rome Convention of 1933, salvage, and collisions were considered. 
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present a fair cross section of the American point of view 
on the projects being considered by the CITEJA. Under 
date of October 20, 1934, the Acting Secretary of State 
approved of the organization of the Advisory Committee. 
The Chairman of the United States Section then invited 
the president of each of a number of organizations, na- 
tional in scope, to designate a member to represent it on 
the Advisory Committee.® 


THE WARSAW CONVENTION OF OCTOBER 12, 1929, RE- 
LATING TO THE LIABILITY OF THE AIR CARRIER 
IN INTERNATIONAL AIR TRANSPORTATION 


In considering the early history of the Warsaw Con- 
vention, it might be well again to call attention to the 
First International Conference on Private Air Law held 
at Paris in 1925. It was first intended to have this Con- 
ference in 1923. Under date of September 4, 1923, the 
French Embassy in Washington addressed a note to the 
Secretary of State in which the Embassy stated that the 


French Government had had occasion to look into the 
question of the liability of air carriers, and had on June 
15, 1923, introduced in the Chamber of Deputies a bill 
recognizing their right to be relieved of the responsibil- 
ity resting upon them by reason of the risks of air navi- 
gation and of the faults committed by any person em- 
ployed on the aircraft. The Embassy added that it 
appeared, however, that the only practical way of reach- 
ing a workable solution of this important question was 
through the adoption of an international convention on 
the subject. The Department of State was asked to indi- 
cate whether the Government of the United States would 


8 The organizations represented on the Advisory Committee were: National 
Association of State Aviation Officials; National Conference of Commissioners 
on Uniform State Laws; National Aeronautic Association; The Maritime Law 
Association of the United States; Aeronautical Chamber of Commerce of Amer- 
ica; American Bar Association; American Society of International Law; 
Board of Aviation Underwriters; Institute of the Aeronautical Sciences; Pri- 
vate Fliers Association, Inc.; American Law Institute; Air Transport Associa- 
tion of America; Air Line Pilots Association; National Lawyers Guild. 





1 a CNS Jemeonl PSE 


282 THE GEORGE WASHINGTON LAW REVIEW 


be disposed to send representatives to an international 
conference on private air law which the French Govern- 
ment proposed to have convened in Paris in November, 
1923. The matter of representation by the United States 
was taken up by the Department of State with interested 
governmental agencies both in 1923 and later in 1925 
when the matter was again presented by the French 
Government. The decision of this government to refrain 
from official representation at the First International 
Conference on Private Air Law appears to have been due 
largely to a feeling that since there was not at the time 
any federal legislation in the United States regulating air 
navigation and no executive agency clothed with author- 
ity to deal with the subject, representation by the United 
States would not be worthwhile. The following comment 
was made on behalf of one of the governmental agencies 


in 1925: 


. . . there is in the United States at the present time no acute 
problem of international air transportation; we have no national 
law governing either national or international air transportation ; 
there is no executive agency charged with responsibility for air 
transportation, and no agency at the present time that is suffi- 
ciently competent to formulate a policy for the Government of 
the United States in the matters to be considered. 

It was generally agreed, however, that the United States 
should have observers at the 1925 Conference in order to 
follow the proceedings and to sumbit a report thereon.* 

Had the government agencies referred to fully realized 
that the code of private air law being developed would 
eventually have a very important bearing on the future 
operations of United States aircraft in international 
traffic, it is believed that the decision might well have 
been to send official representatives to the 1925 Confer- 
ence, even though Congress had not yet passed regulatory 
legislation for air navigation. With such representation 


the United States would have had a voice in the drafting 


® Major Barton K. Yount, U. S. A., and the late Lieutenant Commander R. A. 
Burg, U. S. N., were designated to attend as observers. 
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of the preliminary text of a convention relating to the lia- 
bility of the air carrier in international air transporta- 
tion, which culminated in the final adoption of the well- 
known Warsaw Convention of 1929, to which numerous 
countries, including the United States, have become 
parties. 

When the French Government convened the First 
International Conference on Private Air Law (Diplo- 
matic Conference) in 1925, it stated that of the large 
number of problems of private international air law 
which required urgent attention, the liability of the air 
carrier was the most pressing. The French Government 
submitted for study by the Conference a draft of a con- 
vention under the provisions of which the carrier was 
made liable for losses, damages, or delays in the transpor- 
tation of passengers and property resulting from the 
negligence of the carrier or his employees or from defects 
of the aircraft. In the case of passengers, liability was 
limited to the sum of 10,000 francs, subject, however, to 
the right of the passenger and the carrier to agree upon a 
fixed amount. In the case of any property, liability was 
limited to 200 francs a package or unit “unless a special 
declaration of value’ was made by the shipper, who 
would then be “entirely free in this respect.” 

The 1925 Conference retained the same limits on the 
liability of the carrier, but clarified the French draft by 
specifically providing that in any contract between the 
passenger and the carrier only a higher limitation of lia- 
bility rather than a “fixed” limit could be agreed upon. 
The 1925 Conference decided that where a special decla- 
ration of value of property is made by the shipper the 
carrier would be liable to the extent of the declared value 
of the property, unless he could prove that the valuation 
made by the shipper was greater than “the actual value 
of the goods at the point of destination.” 

The draft convention adopted by the 1925 Conference 
was referred to the CITEJA for further elaboration. 
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The CITEJA extended the meaning of “international 
transportation” to include not only flights between con- 
tracting States irrespective of whether there was a break 
in the transportation or a transshipment as specified by 
the 1925 Conference, but also flights starting and ending 
in the territory of a single contracting State, where there 
was an agreed stopping place in the territory of another 
State even though that State was not a party to the Con- 
vention. 

The limitation of liability in the 1925 Conference draft 
was changed by the CITEJA to 25,000 francs for each 
passenger and 100 francs a kilogram of baggage or cargo. 
The CITEJA added a limitation of 1,000 francs” for 
each person covering articles actually carried by him in 
the course of transportation. The CITEJA also added 
a provision to the effect that in the case of any damage 
caused by a “wilful, illegal act” the carrier would not be 
allowed to avail himself of the provisions of the conven- 
tion which excluded or limited his liability. 

The draft convention relating to the liability of the air 
carrier in international air transportation as adopted by 
the CITEJA at its third session in May, 1928, was re- 
ferred to the Second International Conference on Private 
Air Law (Diplomatic Conference) held at Warsaw in 
October, 1929. It will be recalled that the lack of aero- 


10 The preliminary draft of the Warsaw Convention resulting from the 1925 
Diplomatic Conference at Paris and the preliminary CITEJA draft of the same 
Convention as submitted to the Diplomatic Conference at Warsaw in 1929 do 
not contain any explanation of the value of the franc mentioned in these two 
drafts. It would appear, however, from the minutes of the Warsaw Conference 
that the franc mentioned in the CITEJA draft as submitted to the Warsaw 
Conference had a value in milligrams of gold which would be equivalent in 
United States currency at the present time to approximately thirty-three cents. 
This is based on an explanation given at the Warsaw Conference that the value 
of the franc mentioned in the Convention adopted by the Diplomatic Conference 
at Warsaw was one-fifth of the value of the franc mentioned in the CITEJA 
draft as submitted to the Warsaw Conference. Not only in the Convention as 
adopted at Warsaw but in all the draft conventions subsequently prepared by 
CITEJA or adopted at diplomatic conferences, the French franc consisted of 
65%4 milligrams of gold at the standard of fineness of 900/1000. The equivalent 
in United States currency at the present time is $.066335 based on the 1934 
valuation of the dollar. The various private air law conventions state that the 
amounts given in francs may be converted into any national currency in round 
figures. 
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nautical legislation in this country was an important 
factor in the decision to refrain from having the United 
States represented officially at the First International Con- 
ference on Private Air Law in 1925. This government 
at the time of the Warsaw Conference of 1929 was still 
not sufficiently interested to have official representation, 
notwithstanding the fact that in the meantime the Air 
Commerce Act of 1926 had been passed. The United 
States was therefore represented at Warsaw only by an 
observer designated to follow the proceedings and to sub- 
mit a report thereon.” 

The Warsaw Conference placed the limit of the air 
carrier’s liability at 125,000 francs for each person for 
bodily injury or death, 250 francs a kilogram of bag- 
gage or cargo, and 5,000 francs** for each passenger for 
articles actually carried by him. The Conference also 
changed the expression “wilful, illegal acts,” mentioned 
in the CITEJA’s draft to “wilful misconduct” or such 
default on the part of the carrier as would be considered 
under the law of the court trying a case to be the equiva- 
lent of wilful misconduct, providing, as in the CITEJA 
draft, that in the event of such wilful misconduct or de- 
fault the carrier would not be allowed to claim a limi- 
tation of his liability. 

The Warsaw Conference made no substantial changes 
in the CITEJA’s draft so far as concerned the form and 
legal effect of air transportation documents, passenger 
tickets, baggage checks and air waybills *—and it ac- 

11 John J. Ide was the United States observer. For correspondence between 
the Department of State and the Polish Legation in Washington in which the 
Legation was informed of the decision of the Government of the United States 
not to have official delegates at the Warsaw Conference, see (1929) Forericn 
Rexations Vol. I, p. 540. 

12 United States currency equivalents under the Warsaw Convention at the 
present time on the basis of $.066335 to the franc and the 1934 valuation of the 
dollar are: 125,000 francs—$8,291.87 ; 250 francs—$16.58; 5,000 francs—$331.67. 

13 “Wilful misconduct” is a translation of the French word “dol.” 

14 For detailed provisions relating to air transportation documents, see Articles 
3 to 16, inclusive, of the Convention as signed at Warsaw on Oct. 12, 1929, 
U. S. Treaty Ser. No. 876. According to the records of the Department of 


State the following countries have become parties to the Warsaw Convention 
of 1929 by ratification or adherence: United States (subject to reservation that 
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cepted the CITEJA’s definition of international air 
transportation. 

The Convention adopted at Warsaw in 1929 establishes 
a presumption of liability on the part of the air carrier 
for damages sustained in connection with air transporta- 
tion, but paragraph (1) of Article 20 states that the car- 
rier shall not be liable if he proves that he and his agents 
have taken all the necessary measures to avoid the dam- 
age, or that it was impossible for him or them to take such 
measures, and paragraph (2) of Article 20 provides that 
in the transportation of goods and baggage the carrier 
shall not be liable if he proves that the damage was oc- 
casioned by an error in piloting, in the handling of the 
aircraft, or in navigation, and that in all other respects 
he and his agents have taken all necessary measures to 
avoid the damage. With reference to paragraph (1) of 
Article 20 of the Convention as adopted by the Warsaw 
Conference it may be of interest to add that the same pro- 
vision appeared in the CITEJA draft as submitted to 
that Conference, except that the CITEJA draft stipulated 
that the provision should not apply if the damage was 
caused by a defect in the aircraft. 

Article 21 of the Convention provides that if the car- 
rier proves that the damage was caused or contributed to 
by the negligence of the injured person, the court may, in 
accordance with the provisions of its own law, exonerate 
the carrier wholly or partly from his liability.” 


the first paragraph of Article 2 of the Convention shall not apply to interna- 
tional transportation that may be performed by the United States of America 
or any territory or possession under its jurisdiction), Australia, Belgium, Brazil, 
Czechoslovakia, Denmark, France, Germany, Great Britain and Northern Ire- 
land, Greece, Italy, Latvia, The Netherlands, Norway, Poland, Rumania, Spain, 
Switzerland, Union of Soviet Socialist Republics, Yugoslavia, Free City of 
Danzig, Finland, Hungary, India, Ireland, Liberia, Liechtenstein, Mexico, New 
Zealand and Sweden. In addition, the Convention is applicable to certain out- 
lying territories or possessions, colonies, etc., under the jurisdiction of some of 
the countries listed. 

15 The following is a list of decisions of American courts relating to the War- 
saw Convention: Noakes v. Imperial Airways (The Cavalier), 1939 U. S. Av. 
R. 1, 1939 Amer. Mar. Cas. 1048, 29 F. Supp. 412 (S. D. N. Y. 1939) 
(Motion to strike answer. It was held that a seaplane is not a vessel and its 
owner cannot limit liability as for a vessel. Although not officially reported it 
is understood that pleas based on the Warsaw Convention were held to be in- 
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CONVENTION GOVERNING LIABILITY OF THE AIR CARRIER 
FOR DAMAGES TO THIRD PARTIES ON THE SURFACE 


At the first meeting of the CITEJA, held in Paris in 
May, 1926, the Third Commission was given the respon- 


adequate and that time was given to re-plead. It is also understood that the 
cases were thereafter settled out of court for sums greater than the Warsaw 
limits) ; Choy v. Pan American, Inc., (Hawaii Clipper), 1941 U. S. Av. R. 10, 
1942 U. S. Av. R. 93, 1941 Amer. Mar. Cas. 483 (S. D. N. Y. 1941) (Warsaw 
Convention is not complete as a wrongful death statute; hence plaintiff may 
declare under the High Seas Death Act of 1920. During subsequent trial on 
merits, the case was settled) ; Wyman v. Pan American, Inc., 1942 U. S. Av. 
R. 91 (Sup. Ct. N. Y. Co.) (Motion to limit damages to $9,253.58 according 
to Warsaw Convention and dismiss claim for excess denied on ground that 
N. Y. R. C. P. Rules 113-114 did not authorize such motion) ; Wyman v. Pan 
American, Inc., 1942 U. S. Av. R. 89 (Sup. Ct. N .Y. Co.) (Motion to dismiss 
on ground that wrongful death in airplane at sea must be sued on in admiralty. 
Motion dismissed; pleading in civil action sustained. Aff’d 262 A. D. 995, 
3 N. Y. S. (2d) 816); Wyman v. Pan American, Inc., (Hawaii Clipper), 
1943 U. S. Av. R. 1, 43 N. Y. S. (2d) 420 (Sup. Ct. N. Y. Co.) (Trial on 
merits, motion to set aside verdict of $8,300. It was held that the Warsaw 
Convention is law of the land, making $8,300 appropriate damages. The court 
held that although the aircraft was lost on the leg of the flight which was be- 
tween Guam and Manila, the case involved international transportation within 
the meaning of the Convention, since the flight originated at San Francisco, 
with the intended final destination as Hong Kong. No appeal was taken) ; 
Garcia v. Pan American Airways, Inc., 50 N. Y. S. (2d) 250 (Sup. Ct. West- 
chester Co. 1944) (It was held that a round trip ticket from New York City 
with an agreed stopping place in foreign territory came within the definition 
of international transportation as defined in the Warsaw Convention, and that 
the Convention does not require implementing legislation) ; Indemnity Ins. Co. 
of North America v. Pan American Airways, Inc., 58 F. Supp. 338 (S. D. N. Y. 
1944) (Crash of Yankee Clipper at Lisbon, Portugal, Feb. 22, 1943). (Motion 
of plaintiff to challenge defendant's defense based on the Warsaw Convention. 
It was held that the Warsaw Convention cannot be held to be unconstitutional 
on the ground that it is an infringement of the commerce power of Congress. 
Provisions of Warsaw Convention relating to limitation of liability are self- 
executing and do not necessitate implementing legislation. The Convention is 
not invalid as depriving plaintiff of his property without due process of law.) 

The following is a list of certain cases on the Warsaw Convention that have 
arisen in foreign courts: 

Aslan v. Imperial Airways, Ltd., 149 L. T. R. 276, 49 T. L. R. 415, 45 LI. 
L. Rep. 316 (K. B. Div. 1933) (It was held that, in view of the provisions of 
the consignment note (air waybill), the air carrier was not acting as a common 
carrier and there was no warranty of fitness such as is implied in the warranty 
of seaworthiness of a ship); Westminster Bank, Ltd. v. Imperial Airways, 
Ltd., 155 L. T. R. 86, 52 T. L. R. 607, 55 Li. L. Rep. 242 (K. B. Div. 1936) 
(It was held that a statement in the consignment note (air waybill) that the 
transportation was subject to certain conditions based on the Warsaw Conven- 
tion did not constitute a statement that the transporation was subject to the 
liability provisions of that Convention); Grein v. Imperial Airways, Ltd., 
(1937) 1 K. B. 50, 155 L. T. R. 380, 52 T. L. R. 681 (1936), rev’g 154 L. T. 
R. 31, 52 T. L. R. 28 (1935) (It was held that transportation by air was 
international carriage within the meaning of the Convention when it began at 
an airport within the territory of a contracting party, continued to an agreed 
place in the territory of a non-contracting party, and returned to the point of 
departure); Philipson v. Imperial Airways, Ltd., (1939) A. C. 332, 160 L. T. 
R. 410, 55 T. L. R. 490 (1939); rev’g 158 L. T. R. 470, 54 T. L. R. 523 
(1938); aff'g 157 L. T. R. 112, 53 T. L. R. 850 (1937) (Discussion of the 
meaning of “High Contracting Party” under the Warsaw Convention) ; Societe 
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sibility of studying the question of damages caused by air- 
craft to third parties on the surface. After considerable 
discussion it was decided that liability for such damages 
should be absolute, chiefly because it was impossible for 
the injured person who had no contractual relationship 
with the operator of the aircraft to produce evidence of 
the fault or negligence of the operator in support of a 
claim for indemnity for damage which had been caused 
to him or his property. In the early discussions the ma- 
jority of the members of the CITEJA were in favor of 
unlimited liability. It was argued that the concept of 
limited liability was not an established principle of law 
and that an innocent third person on the surface who has 
suffered damages should not be prevented from being 
wholly indemnified. By the time a draft convention was 
adopted by the CITEJA, however, the majority of the 
members had decided that the liability should be limited. 

The Third International Conference on Private Air 
Law (Diplomatic Conference) was held in Rome in 
May, 1933. The United States was officially represented 
at the Conference.** There was submitted to the Rome 
Conference a draft convention relating to damages 
caused by aircraft in flight to third parties on the surface, 
as adopted by the CITEJA. This draft convention pro- 
anonyme de navigation aerienne c. Palleroni, 1938 Giurisprudenza Italiana, pt. I, 
sec. 1, p. 497; Revue Aeronautique Internationale, Sept. 1938, p. 258 (Con- 
siders the measures required by an air carrier in order to comply with the pro- 
visions of Article 36 of the Italian Royal Decree 1733 which was identical with 
Article 20 of the Warsaw Convention). 

See also Maschino, La Convention de Varsovie et la Responsabilite du 
Transporteur Aerien (1930) 14 Drorr Agrien 4; Riese, Observations sur la 
Convention de Varsovie (1930) 14 Drorr Arerten 216; Sack, Unification of 
Private Law Rules on Air Transportation and the Warsaw Convention (1933) 
4 Am. L. Rev. 345; Sullivan, The Codification of Air Carrier Liability by In- 
ternational Convention (1936) 7 J. Arr L. 1 (an individual study made in con- 
junction with the Air Law Institute of Chicago). 

See also Goedhuis, THE WarsAw CONVENTION FOR THE UNIFICATION OF 
CerTain Rutes RELATING To AiR Transport (1933); Id. NATIONAL AlIR- 
LEGISLATIONS AND THE WARSAW CONVENTION (1937). 

The contemplated revision of the Warsaw Convention was discussed at ses- 
sions of the CITEJA commissions in Paris in Jan. 1939. See Knauth, The 
CITEJA Meeting in Paris in January 1939 (1939) 10 J. Am L. anp Com- 
MERCE 167. 


16 The United States delegates were John C. Cooper, Theodore Jaeckel and 
John J. Ide. Harold H. Tittmann was an alternate delegate. 
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vided for absolute but limited liability of the operator of 
the aircraft and for compulsory insurance to cover such 
liability. In the United States at that time the status of 
the liability of the operator of an aircraft for damages 
caused to third persons on the surface had not been clearly 
determined, although there had been considerable discus- 
sion of the problem. Approximately twenty of the states 
in this country had enacted legislation providing that the 
owner of the aircraft should be held liable for such dam- 
ages merely by reason of the fact that the injury was 
caused through the flight of the aircraft or by some object 
thrown or falling from the aircraft. 

In the earlier CITEJA discussions absolute liability 
was made a joint liability resting upon the owner and 
upon the operator of the aircraft. After considerable 
discussion, however, it was decided that the liability 
should rest only on the operator, defined as being the one 
who actually made use of the aircraft on his own account. 
This made it possible for the owner of the aircraft to be 
relieved from liability for damages which might be 
caused by a person who operated the aircraft without the 
knowledge and consent of the owner. 

The question of the limitation of liability caused con- 
siderable controversy in the CITEJA both from the 
standpoint of principle and from the point of view of its 
practical application. The opponents of limitation ar- 
gued that unlimited liability was the general rule in re- 
gard to damages and should be followed, and that the 
methods of applying any limitation of liability were ex- 
tremely difficult. The proponents of limited liability 
argued that liability should be limited for the following 
reasons: (a) in order to compensate operators of the air- 
craft for being made subject to absolute liability; (b) as 
a means of aiding the development of aviation; and (c) 
in order to facilitate the insurance of aviation risks. 


After studying the possible systems of limitation of lia- 
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bility the CITEJA first came to the conclusion that the 
limitation should be expressed as a maximum lump sum 
which would be invariable in all cases and which would 
have to cover all the claims for indemnity in connection 
with a particular accident. After further consideration, 
however, the CITEJA decided that this system was too 
arbitrary and that it was undesirable because it made no 
distinction between large and small aircraft. Therefore, 
the draft convention as submitted to the Third Interna- 
tional Conference on Private Air Law at Rome in May, 
1933, contained a provision for limited liability based on 
the value of the aircraft at the time and place where it 
was first put into service, provided, however, that the 
limit of the carrier’s liability would not be less than 
2,500,000 French francs for damages to persons and the 
same amount for damages to property. 

At the Rome Conference of 1933 the basis of liability 
was changed from the value of the aircraft to the weight 
of the aircraft figured at 250 francs a kilogram of weight 
of the aircraft and the limitation of liability was set at a 
minimum of 600,000 francs and a maximum of 2,000,000 
francs for each accident, one-third of the amount of lia- 
bility being allocated to damages to property and the re- 
maining two-thirds to damages to persons, provided that 
compensation could not exceed 200,000 francs for each 
person injured. The 200,000 franc limitation of liability 
for each person resulted from a proposal by the United 
States delegation which had suggested a maximum limit 
of liability for each person injured of not less than 
125,000 francs or more than 200,000 francs.” 

The Department of State instructed the United States 
delegates to the Rome Conference to submit the follow- 
ing two propositions: first, that the Convention ought to 


17 United States currency equivalents under the Rome Convention at the 
present time on the basis of $.066335 to the franc and the 1934 valuation of the 
dollar are: 2,500,000 francs—$165,837.50; 250 francs—$16.58; 600,000 francs 
—$39, 801.00; 2,000,000 francs—$132,670.00; 200,000 francs—$13,267.00; 125,000 
francs—$8,291.87. 
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provide for a definite limitation of liability irrespective 
of negligence; second, that if any other rule were adopted 
the limit of liability ought to be available to the owner or 
operator of the aircraft if the aircraft sets out on its voy- 
age in an airworthy condition and properly manned. 

During the discussion on this matter the United States 
and Italian delegations proposed the deletion of the 
article of the draft convention which provided that the 
limitation of liability would not apply if it could be 
shown that the operator was guilty of gross negligence. 
The Conference would not accept the proposal. The 
United States delegation also proposed that the article 
in question be replaced by one providing that the opera- 
tor should have the right to take advantage of the limi- 
tation provisions of the Convention if the aircraft began 
its journey in an airworthy condition and with the per- 
sonnel required by the laws and regulations of the coun- 
try of its registry. This proposal was also rejected by the 
Conference. 

As finally adopted by the Conference, the Convention 
provides that the operator of the aircraft shall not be en- 
titled to avail himself of the provisions of the Convention 
limiting his liability if it is proved that the damage re- 
sulted from the gross negligence or wilful misconduct 
(dol) of the operator or his agents, unless the operator 
can prove that the damage resulted from an error in pilot- 
ing, operation or navigation, or, in a matter affecting his 
agents, that he has taken all proper measures to prevent 
the damage. Subsequently, in a discussion of the pro- 
vision of the CITEJA draft denying to the operator of 
aircraft the right to claim a limitation of liability if he 
had not furnished one of the sureties (cash deposit, bank 
guaranty, or insurance) stipulated in the draft, the Brit- 
ish delegation made a statement to the effect that it would 
not be possible for insurance to be procured which would 
be effective in every case, since the ordinary insurance 





292 THE GEORGE WASHINGTON LAW REVIEW 


policy contained provisions that the insurance company 
would not be liable in a variety of contingencies. 

This precipitated a serious controversy which almost 
rendered it impossible for the Conference to agree on any 
kind of convention. A special committee then appointed 
by the Conference to consider the problem recommended 
that the insurance to be provided must be good in so far 
as the third parties on the surface were concerned, with- 
out any exception, whenever damage was caused to such 
third parties. The Convention as adopted by the Rome 
Conference provides that the operator may not claim a 
limitation of liability if he has not furnished one of the 
sureties prescribed by the Convention, or if the sureties 
which he has furnished are not in force or do not cover 
the liability involved.” In adopting this provision the 
Conference decided that the CITEJA should make a fur- 
ther study of the insurance problem. 

It is believed that the hesitancy on the part of a number 
of countries to ratify or adhere to the Rome Convention 


on third party damage has been due to a feeling that the 
uncertainties arising from the discussions at the Rome 
Conference as to how the Convention would be applied 
in practice have not been entirely removed.” The Brit- 
ish Air Navigation Act of 1936 incorporates certain prin- 
ciples of the Rome Convention” and although the Act 


18 It is understood that this provision constituted a compromise of the diffi- 
culty arising from the controversy on insurance. 

19 According to the records of the Department of State the following coun- 
tries have ratified the Rome Convention on third party liability: Belgium, 
Brazil, Guatemala, Rumania and Spain (including the Spanish Zone of Morocco 
but not Spanish colonies). 

20 See 1937 U. S. Av. R. 419. A translation of the Convention as signed at 
Rome on May 29, 1933, may be found in Dept. of State Treaty Inf. Bulletin No. 
47, p. 27 (1933) : (1937) 8 J. Air L. 312; Report of the American Delegation 
to the Fourth International Conference on Private Air Law (Brussels, 1938), 
Dept. of State, Conference Series 42, p. 86. See Amos and Brown, The Terms 
of the Liability Insurance Policy: The British — Ay View (1937) 8 J. Am. 
L. 439 (Sir Maurice Amos, since deceased, and Dr. A. W. Brown were sritish 
members of the CITEJA). See also Knauth, Me A a Aviation Pg a4 
Insurance in Great Britain and the United States (1937) 8 J. Arr L. 461; Mc- 
Cormick, The Rome Convention—Its Constitutionality—Its Purpose—Its Scope 
(1935) 6 AiR L. Rev. 207; Spaight Third Party Damage by Aircraft: British 
Legislation and the Rome ‘Convention (1939) 10 Am L. Rev. 243. 
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was to be made effective by a British Order in Council, 
so far as is known such an Order has never been issued. 


INSURANCE PROTOCOL TO CONVENTION RELATING TO 
LIABILITY FOR DAMAGES TO THIRD PARTIES 
ON THE SURFACE 


In accordance with the recommendation of the Third 
International Conference on Private Air Law, held at 
Rome in May, 1933, that the CITEJA make a further 
study of the question of insurance, the Third Commission 
of the CITEJA gave special consideration to the matter 
when it met at The Hague in September, 1935. The dis- 
cussions had a particular bearing on Article 12 of the 
Convention on third party damage signed at Rome on 
May 29, 1933. This article provides that any aircraft on 
the register of any contracting party must be insured 
against the risks contemplated by the convention, in order 
to navigate above the territory of another contracting 
party. 

The CITEJA, which met in plenary session at The 
Hague in 1935 immediately after the meeting of the 
Third Commission, reached certain decisions on insur- 
ance which were substantially the same as the recommen- 
dations of the Third Commission. The CITEJA’s con- 
clusions were that the insurance provided for in Article 
12 of the Convention on Third Party Liability must be 
concluded under such conditions that the insurer, in ad- 
dition to the defenses available to the operator, and with- 
out prejudice to any recource which the insurer may have 
against the insured, may interpose only the following de- 
fenses against claims predicated upon the Convention: 


(a) The damage occurred after the expiration of the period 
of time provided for the duration of the insurance. 

However, the obligation of the insurer shall continue until the 
first landing of the aircraft at one of the airdromes where the in- 
surance certificate can be checked. 

In all cases where the insurance contract shall expire before 
the date fixed for its duration, the obligation of the insurer will 
be continued up to the day upon which the insurance certificate 

4 
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shall have been withdrawn by the competent authority, provided 
that such a period of time shall not exceed the fifteenth day after 
the said authority shall have been advised by the insurer. 

(b) The damage occurred outside of the territorial limits pro- 
vided for by the insurance contract, unless the flight beyond 
these limits shall have been caused by force majeure, the fact of 
assistance justified by circumstances, or a mistake of pilotage, 
operation, or navigation. 

(c) At the time when the damage occurred there was no cer- 
tificate of airworthiness in existence for the aircraft. 

(d) Through the negligence of the operator, there was not 
on board the aircraft at the time the damage occurred the per- 
sonnel required by the regulations. 

(e) The damage was caused by the voluntary participation of 


the operator, or of his employees, in operations of war or civil 
disturbances. 


The CITEJA’s recommendations were embodied in a 
proposed protocol to the Rome Convention on Liability 
to Third Parties on the Surface, and this protocol was 
submitted to the Fourth International Conference on Pri- 
vate Air Law (Diplomatic Conference) held at Brussels 
in 1938.%° The insurance protocol as adopted by the 
Brussels Conference provides that: 


The insurance of the aircraft operator, as provided for under 
article 12 of the convention for the unification of certain rules 
relating to damages caused by aircraft to third parties on the sur- 
face, must produce the following effects with respect to the in- 
jured third parties: 

(1) The insurer may, in addition to the defenses available to 
the operator and without prejudice to any recourse he may have 
against the insured, interpose only the following defenses against 
claims based upon the application of the said convention: 

(a) The damage occurred after the insurance ceased to have 
effect. 

Nevertheless, the guaranty of the insurer shall be continued, 
in case the insurance lapses during a trip, until the next landing 
supervised by public authority; provided that such continua- 
tion shall not exceed 24 hours. In all other cases than that in 
which the insurance ceases to have effect by reason of expiration 
of the term thereof the guaranty of the insurer shall be continued 
until effective withdrawal of the certificate of insurance by the 


21 The United States was officially represented at the Brussels Conference. 
G. Grant Mason, Jr., Stephen Latchford, and Denis Mulligan were the United 
States delegates. The delegation included a staff of technical assistants and ad- 
visers. Congress appropriated the sum of $15,500 to defray the expense of 
representation by the United States at the Brussels Conference. 





PRIVATE INTERNATIONAL AIR LAI’ 295 


proper authorities, but not beyond fifteen days after notification 
by the insurer to the proper authorities of the state where the 
certificate was issued. 


(b) The damage occurred outside of the territorial limits pro- 
vided for by the insurance contract, unless flight outside of such 
limits was caused by force majeure, the fact of assistance justi- 
fied by circumstances, or an error in piloting, in the handling of 
the aircraft, or in navigation. 


(c) The damage is the direct consequence of international 
armed conflict or the direct consequence of civil disturbances. 


It is altogether possible that the outbreak of war de- 
layed consideration by a number of countries of the mat- 
ter of ratification of or adherence to the Brussels protocol 
on insurance. However, aside from the outbreak of war, 
whether the mere adoption of the protocol would have 
sufficiently met the problems of the insurers and the 
operators of aircraft as to influence any great number of 
countries to ratify or adhere to the Rome Convention on 
liability to third parties on the surface, establishing the 
principle of absolute liability of the operators of aircraft, 
subject to certain defenses available to the operators, in- 


cluding contributory negligence, is perhaps on open ques- 
tion.” 


CONVENTION RELATING TO PRECAUTIONARY 
ATTACHMENT OF AIRCRAFT 


A preliminary draft convention concerning precaution- 
ary attachment of aircraft, adopted at the plenary session 
of the CITEJA held in Stockholm in July, 1932, was sub- 
mitted to the Third International Conference on Private 
Air Law (Diplomatic Conference) which met in Rome 
in May, 1933. Because of the varying provisions of na- 


22 According to the records of the Department of State only Brazil and Guate- 
mala have ratified the Brussels protocol on insurance. The protocol provides 
that beginning with the date on which it was signed at Brussels ratification of 
or adherence to the Rome Convention on third party liability shall imply rati- 
fication of or adherence to the protocol, but that the protocol and the convention 
may be ratified or adhered to simultaneously by separate instruments. For a 
detailed discussion of the attitude of the United States delegation at Brussels 
in 1938 toward the draft protocol as submitted to the Brussels Conference, see 
Report of the American Delegation to the Fourth International Conference on 
Private Air Law (Brussels, 1938), Dept. of State, Conference Series 42, pp. 
19, 70. 
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tional laws with regard to the conditions, procedures, and 
effects of “precautionary attachment,” the CITEJA re- 
frained from including a definition of this term in the 
draft convention, but explained its meaning in a report 
accompanying the draft. According to this report pre- 
cautionary attachment applied to acts of seizure of the 
aircraft effected at the request of one or more creditors 
who had not obtained a final judgment. The draft con- 
vention was limited to the establishment of certain rules 
restricting the attachment of aircraft and facilitating 
their release from attachment. 


Article II of the final convention adopted by the Rome 
Conference defines precautionary attachment as includ- 
ing every act by which an aircraft is seized in a private 
interest, through the medium of agents of justice or of the 
public administration, for the benefit of a creditor, of the 
owner, or of the holder of a lien on the aircraft, where 
the attaching claimant cannot invoke a judgment and 
execution, obtained beforehand in the ordinary course of 
procedure, or an equivalent right of execution. The con- 
vention exempts from precautionary attachment aircraft 
assigned exclusively to a government service (including 
the postal service but excluding commercial operations) ; 
aircraft actually in service on a regular line of public 
transport and indispensable reserve aircraft of such a 
line; and any other aircraft assigned to the transportation 
of persons or property for hire when it is ready to depart 
for such transportation, except in a case involving a debt 
contracted for the trip which it is about to make or an in- 
debtedness originating in the course of the trip. The con- 
vention also provides that if precautionary attachment is 
not forbidden, the giving of an adequate bond will pre- 
vent such attachment or give the right to an immediate 
release. 

The convention provides that it shall be applicable in 
the territory of any one of the high contracting parties, to 
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any aircraft registered in the territory of another high 
contracting party. 


In his report to the Secretary of State the Chairman of 
the United States delegation to the Rome Conference, 
Mr. John C. Cooper, made the following comment on the 
Convention on Precautionary Attachment as signed at 
the Rome Conference: 


It is felt that this Convention, when and if ratified and put 
into force, will serve a useful purpose in developing international 
navigation by air. Its primary purpose is, of course, to provide 
a uniform rule with reference to the conditions under which air- 
craft registered in one country, may be attached for debt before 
judgment entered, while flying through the territories of another 
country. The seizure of an aircraft engaged in regular trans- 
portation of passengers and property necessarily delays such 
transportation and may result in serious inconvenience and loss. 
This Convention will prevent frivolous seizure of such aircraft.?* 


The delegates to the International Civil Aviation Con- 
ference convened at Chicago on November 1, 1944, 
adopted a resolution recommending that the various gov- 


ernments represented at that Conference give considera- 
tion to the ratification of or adherence to the Convention 
on Precautionary Attachment in so far as such govern- 
ments had not already taken such action. 


ASSISTANCE AND SALVAGE OF AIRCRAFT AND BY 
AIRCRAFT AT SEA 


The subject of assistance and salvage of aircraft or by 
aircraft was under consideration by the CITEJA over a 
period of several years beginning in July, 1930. It was 
brought out in the preliminary discussions that so far as 


23 The report of the Chairman of the United States delegation to the Rome 
Conference was not printed as a public document. 

According to the records of the Department of State the Convention on Pre- 
cautionary Attachment has been ratified or adhered to by Belgium, Brazil, Den- 
mark (not including Greenland), Germany, Guatemala, Hungary, Italy (includ- 
ing colonies and possessions), The Netherlands, Norway, Poland, Rumania, 
Spain (including Spanish Zone of Morocco but not Spanish colonies), and 
Sweden. 

For a translation of the signed Convention, see Dept. of State Treaty Inf. 
Bulletin No. 47, p. 22 (1933) and (1937) 8. J. Ar L,. 335. 
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salvage was concerned, Article 23 of the International 
Convention for the Regulation of Aerial Navigation, 
signed at Paris on October 13, 1919, merely provided 
that with regard to aircraft wrecked at sea the principles 
of maritime law would apply in the absence of any agree- 
ment to the contrary.“ The air transport operators and 
a number of the CITEJA experts felt that this provision 
would not adequately meet the requirements of aviation. 
In addition, it was pointed out that the 1910 Brussels 
Maritime Salvage Convention*® was also too restrictive 
to meet the needs of aviation. While Article 11 of the 
1910 Convention placed on the masters of seagoing ves- 
sels an obligation to render assistance to anyone found at 
sea in danger of being lost, if assistance could be rendered 
without serious danger to the vessel, her crew and pas- 
sengers, the Convention did not impose any obligation on 
commanders of aircraft to render assistance either to 
other aircraft or to seagoing vessels. 

Prior to 1935 the CITEJA was proceeding on the as- 
sumption that any draft convention it might adopt would 
deal with both salvage on land and salvage at sea. It was 
the view of a French member of the CITEJA that the 
places where there would be the greatest need for assisting 
aircraft in distress would probably be in desert areas or 
uninhabited regions and mountainous terrain. 

At its Tenth Plenary Session held at The Hague in 
September, 1935, the CITEJA decided to draft two con- 
ventions, one relating to salvage at sea, and the other to 
salvage on land. It also decided that the draft on sea 
salvage should be the first to be completed. 

A preliminary draft convention relating to assistance 
and salvage of aircraft or by aircraft at sea was finally 
adopted by the CITEJA at its Eleventh Plenary Session 


24 A similar Article (Art. 26) is included in the Habana Convention on Com- 
mercial Aviation, signed at Havana on Feb. 20, 1928 (U. S. Treaty Ser. No. 
840). 

25U. S. Treaty Ser. No. 576. 
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held at Bern, Switzerland, in September, 1936.%° The 
text adopted at Bern was submitted to the Fourth Inter- 
national Conference on Private Air Law (Diplomatic 
Conference) held at Brussels in September, 1938. The 
CITEJA text imposed upon any person exercising the 
functions of a commanding officer aboard an aircraft the 
obligation to render assistance to any person at sea in 
danger of being lost in so far as the aircraft could, with- 
out serious danger to itself, its crew, passengers, or other 
persons, go to the scene with the possibility of rendering 
useful aid. The person in danger might be on another 
aircraft or on a seagoing vessel. Under the same circum- 
stances every captain of a seagoing vessel was bound to 
render assistance to any person at sea in danger of being 
lost on an aircraft or as a consequence of damage to an 
aircraft. 

When the CITEJA text was considered at the Brussels 
Conference the United States delegation emphasized the 
fact that it would be much more difficult and would in- 
volve far greater risks for aircraft to perform salvage 
service at sea than it would be for such service to be ren- 
dered by surface vessels, in view of the hazards to aircraft 
in alighting and taking off at sea, of their limited fuel 
supply and of the dangers involved in having aircraft 
deviate from their course. The delegation stated that 
notwithstanding the discretion allowed to the commander 
of the aircraft he might still be in serious doubt as to 
when he should assist, in view of the very limited experi- 
ence there has been to guide him. The United States 
delegation suggested that assistance by aircraft be placed 
on a voluntary basis, with the right of indemnity and re- 
muneration as provided for in the draft convention. 
While this proposal was given sympathetic consideration, 

26 For translation of the text adopted at Bern, see Dept. of State Treaty Inf. 
Bulletin No. 92, p. 26 (1937); (1937) 8 J. Air L. 345; 1937 U. S. Av. R. 331; 
and Report of the American Delegation to the Fourth International Conference 


on Private Air Law (Brussels, 1938), Dept. of State, Conference Series 42, 
p. 36. 
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the Conference felt that shipping interests would object 
if aircraft commanders were relieved entirely of the obli- 
gation to assist vessels and aircraft while there continued 
to be an obligation on the part of vessels to assist aircraft. 
However, the intervention of the United States delega- 
tion did result in a recognition by the Conference of the 
difficulties that might be encountered by commanders of 
aircraft in attempting to render assistance, as shown by 
the following provision which the Conference included 
in the convention: 

For the purposes of this convention, assistance shall mean any 
help which may be given to a person who is at sea in danger of 
being lost, even by merely giving information, consideration 


being given to the different conditions under which maritime 
navigation and air navigation operate. 


One of the most interesting questions which the 
CITEJA was called upon to consider in the preparation 
of a preliminary draft on sea salvage was whether the 
proposed convention should provide for the granting of 
a specific award covering expenses incurred by the salvor 
in the saving of lives and any damage suffered by the 
salvor in rendering assistance. Provisions for such an 
award, to be known as an indemnity, were included in 
Article 3 of the text adopted by the CITEJA at Bern in 
September, 1936, and these provisions were modified by 
the Brussels Conference. In view of the limited capacity 
of aircraft for the carriage of cargo, ordinary assistance 
to aircraft in distress would involve the saving of lives 
more directly than the saving of property. Therefore, 
provision for an indemnity was made in order to create 
a greater incentive for the salvor to endeavor to save the 
lives of persons on board aircraft in distress. The 1910 
Maritime Salvage Convention contains no analogous pro- 
vision. 

Article 3 of the CITEJA draft included two methods 
for determining the limitation of the amount of indem- 
nity for expenses incurred by the salvor: (1) the number 
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of persons saved and (2) the value of the aircraft assisted, 
as determined by its weight. At the suggestion of the 
United States delegation which felt that the complicated 
weight formula was entirely unnecessary, the second 
method for determining indemnity was omitted. The 
CITEJA text provided that the indemnity payable by 
the operator of the aircraft assisted, or by the owner or 
armateur of the ship assisted, could not exceed the sum of 
125,000 francs for each person saved, and the total sum 
of 125,000 francs if no persons were saved. It provided 
further that the limitation of the obligation of the oper- 
ator of the aircraft assisted would not be greater than 
2,000,000 francs. The United States delegation consid- 
ered that the limitation of 2,000,000 francs was too high 
and that it should be reduced to 1,000,000 francs. It 
pointed out that the largest salvage award on record of 
which it was aware approximated roughly only about 
two-thirds of the sum of 2,000,000 francs. The Confer- 
ence reduced the 2,000,000 francs limitation to 500,000 


francs. It furthermore reduced the limitation of liability 
for each person saved and in the case where no person 
has been saved, from 125,000 francs in each instance to 
50,000 francs. 

In respect of indemnity Article 3 of the salvage con- 
vention as adopted at Brussels in 1938 further provides 
that 


. . . the owner or armateur of the vessel shall not be liable 
beyond the limits determined by the existing laws and conven- 
tions governing his obligation in matters of maritime assistance 
and salvage. 

A provision to the same effect had been included in Ar- 
ticle 3 of the CITEJA draft as submitted to the Brussels 
Conference. 

Like the CITEJA text, the convention adopted by the 
Brussels Conference in 1938 contains several of the basic 
principles of the law of salvage found in the Maritime 
Salvage Convention of 1910, including a statement of the 





W2 THE GEORGE WASHINGTON LAW REVIEW 


bases upon which the amount of remuneration for salvage 
services is to be determined as set forth in Article 4 of 
the Brussels Conference of 1938. It is provided in the 
1938 Convention, as in the 1936 CITEJA draft and the 
1910 Maritime Salvage Convention, that in cases where 
there has been assistance and salvage of persons as well 
as property the salvor of persons shall be entitled to a fair 
share of the remuneration granted for the salvage of 
property. The 1936 CITEJA draft and the 1938 Con- 
vention provide further that this right to share in the 
amount of remuneration allowed would be without preju- 
dice to the salvor’s right to an indemnity under Article 3. 
The 1910 Convention makes no provision for the pay- 
ment of remuneration where only lives have been saved. 

In the payment of remuneration for assistance the oper- 
ator of a surface ship may under Article 4 of the 1938 
Convention avail himself of the limitation of his liability 
as determined under laws and conventions pertaining to 
maritime assistance and salvage. 

Article 9 of the Convention adopted by the Brussels 
Conference in 1938 is believed to be of special interest, 
since it contains novel provisions for the payment of re- 
muneration to the salvor. The article provides for pay- 
ment to be made in such manner as to permit the speedy 
release of the salvaged goods, a matter of prime impor- 
tance in the transportation of goods by air. This article 
is as follows: 

(1) The remuneration due for the operations of assistance or 
salvage shall be payable by the operator of the assisted aircraft, 
or by the owner or armateur of the assisted vessel, in accordance 
with the national laws or with contracts governing the vessel. 

(2) The operator of the aircraft shall have a recourse against 
the owners of goods for such part of the remuneration as pertains 
to assistance and salvage of such goods. However, this recourse 
shall be denied or reduced if it appears that the assistance or the 
salvage of the goods has been rendered necessary by an act of 
the operator of such a nature as to render him liable to the own- 
ers of such goods. 


(3) The owner of the goods may, in all cases, by paying such 
part of the remuneration as pertains to assistance or to salvage 
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of his goods, or by depositing suitable security for such payment, 
obtain the delivery of the goods by the operator and the release 
of any goods that may have been attached. 

(4) The recourse of the owner or of the armateur of the ves- 
sel against owners of goods shall remain subject to maritime 
rules. 


The Convention adopted at Brussels in 1938 is not ap- 
plicable to military, customs and police vessels or air- 
craft” 


CURRENT PROJECTS ON THE AGENDA OF CITEJA 


On October 20, 1944, the Secretary General of the 
CITEJA stated that the current projects on the agenda 
of CITEJA are as follows: 


1. Legal status of the navigating personnel of aircraft ; 

2. Study of the legal status of the commander of the aircraft 
and also, if required, of fhe conditions under which the draft con- 
vention on the commander, and the draft on the navigating per- 
sonnel might be combined ; 


3. Collaboration of the CITEJA in the interpretation and exe- 


cution of conventions on private international air law; 
4. Liability of operators of aircraft in the event of aerial col- 
lisions ; 
5. Assistance and salvage of aircraft and by aircraft on land; 
6. Resolution of the Brussels International Air Law Confer- 


27 For a translation of the aircraft salvage at sea Convention (Brussels), 1938), 
see Dept. of State Treaty Inf. Bulletin No. 111, p. 392 (1938); Report of 
American Delegation to the Fourth International Conference on Private Air 
Law (Brussels, 1938), Dept. of State, Conference Series 42, p. 75; and 1938 
U. S. Av. R. 253. See also Knauth, Aviation and Salvage: The Application 
of Salvage Principles to Aircraft (1936) 36 Cou. L. Rev. 224; Id. The Avia- 
tion Salvage at Sea Convention of 1938 (1939) 10 Air L. Rev. 146; Latchford, 
Brussels Air Law Conference (1939) 10 J. Air L. anp Commerce 147; Id. 
Convention Relating to Assistance and Salvage of Aircraft at Sea (1940) 
4 Fep. B. A. J. 83. 


The Maritime Law Association of the United States has given consideration 
to the matter of adopting legislation to give effect to the principles of the air- 
craft salvage at sea convention of 1938. A report on the subject was submitted 
to the Association by its Committee on Admiralty and Aviation in May, 1940 
(Doc. No. 254) and by Mr. Knauth as Chairman of the Committee in April, 
1941 (Doc. No. 261). 


See S. 4, 79th Cong., Ist sess. (1945) “A Bill to enact the Aviation Salvage 
at Sea Convention into statute law in the United States.” 

According to the records of the Department of State there has so far been no 
ratification of or adherence to the aircraft salvage convention of 1938 by any 


country. It is quite possible that ratifications and adherences have been delayed 
because of the outbreak of war. 









THE GEORGE WASHINGTON LAW REVIEW 


ence of 1938 recommending that the CITEJA make a study of 
the subject of contribution by interested parties in the payment 
of remuneration for assistance with particular reference to the 
contribution of “postal freight” (as related to salvage opera- 
tions) ; 

7. Authority of decisions rendered by the courts indicated as 
having jurisdiction under existing air law conventions, and the 
question of distribution and allocation of liability awards raised 
by such conventions ; 

8. Revision of the draft convention on the ownership of air- 
craft and the aeronautical register, and of the draft convention 
relating to mortgages, other real securities and aerial privileges ; 

9. Tourist aviation ; 

10. General average ; 

11. Chartering of aircraft; 

12. Revision of the Warsaw Convention of 1929, relating to 
; the liability of the air carrier in international transportation ; 

: 13. Abandonment of aircraft; 

14. General study of aviation insurance. 
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The Secretary General adds the following comment: 


To these questions, which are numerous and important, there 
will be added new problems which will be raised by the very im- 
portant historical events which are now taking place. Aerial 
navigation will be one of the very first subjects to be dealt with 
in the organization of Europe and of the world, and its develop- 
ment will be enhanced by technical and scientific improvements 
which were achieved during the course of the hostilities and by 
the needs of States and of individuals in the way of air naviga- 
tion. 


CONCLUSIONS 


Value of Participation by the United States in the 
Development of Private International Air Law 





Experience has shown that by participation in the 
CITEJA sessions the United States experts have been 
able, by taking part in the discussions and through the 
submission of written and oral proposals, to exert an im- 
portant influence in the preparation of the various proj- 
ects of the CITEJA. In the writer’s opinion it is impor- 
tant that the United States continue to be represented in 
the development of private international air law, since 
the principles as agreed upon, whether incorporated in 
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conventions to which the various countries become par- 
ties or in the national laws of the various countries, will 
have a vital bearing on the international operations of 
aircraft of the United States. 

All of the discussions at the CITEJA sessions have 
been in the French language, and the CITEJA docu- 
ments have been prepared only in that language. It is 
believed to be important that appropriate arrangements 
be made whereby French would not be the sole language 
used in the discussions and the preparation of CITEJA 
documents. This suggestion is also applicable to the peri- 
odic international conferences on private air law (Diplo- 
matic Conferences). When the United States members 
attended a CITEJA session for the first time at The 
Hague in September, 1935, they endeavored with the 
strong support of the British delegation, but without suc- 
cess, to have the CITEJA investigate the question of 
having the various documents published in both English 
and French, which, it was thought, would be especially 
desirable as affording a means of clearly indicating Eng- 
lish equivalents of the various technical terms used in the 
French language. At the opening of the Fourth Inter- 
national Conference on Private Air Law in Brussels in 
1938 the United States delegation proposed that the Con- 
ference permit the use of English, and the British dele- 
gation, in making a similar proposal, referred to the con- 
ditions under which the use of English had been per- 
mitted at meetings of various international organizations. 
The Brussels Conference permitted the use of English 
but under such limitations as to make it evident that a 
definite solution of the problem has not been reached.” 


For instance, the agreements signed at Brussels were pub- 
lished only in French. 


28 See reference to the language problem in the report of the United States 
delegation to the CITEJA meeting in Sept. 1935 at The Hague, 1936 U. S. Av. 
R. 540; and Report of the American Delegation to the Fourth International 
Conference on Private Air Law (Brussels, 1938), Dept. of State, Conference 
Series 42, p. 7. 
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Future Status of CITEJA” 


The future activities of CITEJA were the subject of 
one of the resolutions adopted by the delegates to the In- 
ternational Civil Aviation Conference which convened 
at Chicago on November 1, 1944. In addition to recom- 
mending that the various governments give consideration 
to the matter of bringing about a resumption of the 
CITEJA sessions, it was recommended in the resolution 
on the subject that the activities of CITEJA be coérdi- 
nated with the international aeronautical organizations 
provided for by the Chicago Conference. The resolution 
in regard to CITEJA is as follows: 


in SAE ic NE ALICE 


RESUMPTION OF AND COORDINATION WITH THE 
Sessions oF CITEJA 
Considering: 


That the Comité International Technique d’Experts Juris- 
diques Aériens (CITEJA), created pursuant to a recommenda- 
tion adopted at the First International Conference on Private Air 
Law held at Paris in 1925, has made considerable progress in the 
development of a code of private international air law through 
the preparation of draft international conventions for final adop- 
tion at periodic international conferences on private air law; 

That the further elaboration of this code of private interna- 
tional air law through the completion of pending CITEJA proj- 
ects and the initiation of new studies in the field of private air 
law will contribute materially to the development of international 
civil aviation : 


THE INTERNATIONAL CIvIL AVIATION CONFERENCE 
Recommends: 


1. That the various governments represented at this Inter- 
tional Civil Aviation Conference give consideration to the desira- 
bility of bringing about the resumption at the earliest possible 
date of the CITEJA sessions which were suspended because of 
the outbreak of war, of making necessary contributions toward 
the expenses of the Secretariat of CITEJA, and of appointing 
legal experts to attend the CITEJA meetings; and 

2. That consideration also be given by the various govern- 
ments to the desirability of codrdinating the activities of CITEJA 


29 Any comments or views with respect to the future status of CIETJA 
offered by the writer do not necessarily represent the official attitude of the 
Government of the United States. So far as this government is concerned, this 
is a matter for consideration and decision of its appropriate policy officers. 
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with those of the Provisional *’ International Civil Aviation 
Organization and, after it shall have come into existence, of the 
permanent ** International Civil Aviation Organization estab- 
lished pursuant to the Convention on International Civil Avia- 
tion drawn up at Chicago on December 7, 1944. 


It would appear that certain advantages would be de- 
rived from a development of private international air 
law alongside of the development of public international 
air law through a single international organization. 
Having a full realization of practical difficulties involved 
in the international operation of aircraft, there would 
perhaps be a tendency under such procedure to refrain 
from the preparation of private air law projects until 
sufficient experience had been gained in international air 
navigation to constitute adequate bases for the adoption 
of private air law conventions. On the other hand it 
might be contended that because of the many ramifica- 
tions of the CITEJA program an international aero- 
nautical organization might have considerable difficulty 
in finding the time to deal with the very elaborate proj- 
ects embraced within the field of private international air 
law without impairing the usefulness of such a body in 
the development of public air law. 

Correlation of the CITEJA activities with those of a 
public air law organization as recommended in the 
quoted resolution of the Chicago Aviation Conference 
would render it possible to determine by experience 
whether it will ultimately be desirable for private inter- 
national air law to be developed within the framework 
of the Organization which will be engaged in the devel- 
opment of public international air law.” 


30 The organization which will function in accordance with the terms of the 
Interim Agreement on International Civil Aviation, signed at Chicago on Dec. 
7, 1944, when that agreement comes into force. 

31 The organization which will function under the Convention on International 
Civil Aviation signed at Chicago on Dec. 7, 1944, when that Convention comes 
into force. 

32 For a more extended discussion of the future status of CITEJA, see Latch- 
ford, Co-ordination of CITEJA with the New International Civil Aviation Or- 
ganizations (1945) 12 Dept. of State Bulletin 310. 





THE CHICAGO INTERNATIONAL CIVIL 
AVIATION CONFERENCE 


HARRY A. BOWEN * 


Representatives of 54 nations who attended the Inter- 
national Civil Aviation Conference’ held at Chicago in 
November, 1944, at the invitation of the United States 
Government, were concerned with three main problems: 
opening the sky for the operation of great international 
air services; provision of a body of law covering interna- 
tional navigation; and creation of an international or- 
ganization. None of the international conferences which 
preceded the Chicago Conference had perfected ma- 
chinery for obtaining the necessary air transportation 
rights. The Paris International Conference (1919) pro- 
duced the Paris Convention which consisted for the most 
part of principles governing air transportation. This 
Convention’ was not ratified by a number of countries, 
including the United States. The International Confer- 
ence at Habana produced the Habana Convention (later 
ratified by the United States in 1931) which did not pro- 
vide material aid. Consequently, when the Chicago Con- 
ference was convened, the operation of international air 
services was dependent upon the obtaining of the neces- 
sary rights by means of agreements in the countries 
through which the services operated. 

Prior to the Chicago Conference there was no conven- 
tion covering air navigation principles effective in a suffi- 
cient number of countries to permit international oper- 


* Chief, International Rate Section, General Counsel’s Office, Civil Aeronautics 
Board; during the Conference served as Assistant Secretary to the Committee 
on Provisional Air Routes. 

1 A number of articles have been written on the work of the Conference. See 
Beale, Freedoms of the Air (1945) 190 Harpers 327; Burden, Opening the Sky 
(1945) 175 Attantic MontHLy 50; Warner, Air Conference at Chicago 
(1945) 23 Foreicn Arrairs 406: Morgan, What It Means to The Americas 
(1945) 12 Derr. or State BuLLetin No. 289; Van Zandt, Chicago Civil Avia- 
tion Conference (1945) 20 Foreicn Ponicy Reports No. 23. 

2 See Wiprud, Some Aspects of Public International Air Law, supra, p. 247. 
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ations on the scale anticipated in post-war years. This 
situation probably did not seriously hamper the interna- 
tional operations in their pre-war relatively undeveloped 
state. For instance, the agreement between the United 
States and the United Kingdom provided for only two 
trips per week (by each country) between the two coun- 
tries. Post-war estimates of this traffic place the number 
of schedules required in substantially larger equipment 
at more than twice this number per day. 

During the six weeks the Chicago Conference was in 
session it was found impossible to solve these problems to 
every nation’s satisfaction. Substantial gains to their 
ultimate solution were made and resulted in the formu- 
lation of the following instruments: (a) the so-called 
“Freedoms” agreements (International Air Transport 
Agreement and International Air Services Transit Agree- 
ment) ; (b) an international convention or treaty covering 
principles of air navigation and transportation (Conven- 
tion on International Civil Aviation); (c) an interim or 
provisional agreement (Interim Agreement on Interna- 
tional Civil Aviation) ; and (d) a standard form of bilat- 
eral agreement (Standard Form of Agreement for Pro- 
visional Air Routes). 

The Convention—the main document formulated by 
the Conference—includes 96 provisions divided generally 
into two parts. Part One covers air navigation, and Part 
Two covers the creation of an international aviation or- 
ganization. Thus for the first time, a comprehensive code 
on international aviation is contained in a document ten- 
tatively agreed to by the nations participating in the Con- 
ference. The organization which will be created upon 
the coming into force of the Convention includes an As- 
sembly in which all of the contracting States are repre- 
sented, and a Council which consists of the representa- 
tives of the 21 States elected by the Assembly. 

It was recognized that there is ordinarily considerable 
delay in the ratification of international conventions. 

5 
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For that reason the Conference formulated the Interim 
Agreement which it was expected would become effective 
almost immediately. The Agreement is very similar to 
the Convention in that it contains a number of provisions 
governing air navigation and also creates a similar inter- 
national organization. The “Two Freedoms” Agree- 
ment, of course, provides for the exchange of air trans- 
port rights necessary to the operation of scheduled inter- 
national services. All of these documents were “signed” 
by a number of the delegations represented at the Confer- 
ence. Such signatures, however, are not binding until 
affirmed by the government concerned. 


FREEDOMS OF THE AIR 


The Convention extends freedom of the air to all air- 
craft engaged in non-scheduled international air services. 
Such services are authorized to make flights into or in 
transit across the territory of contracting States and to 
make stops for non-traffic purposes. The privilege of 


taking on or discharging passengers, cargo or mail is also 
extended to such operations subject to the right of any 
State where such embarkation or discharge takes place 
to impose such regulations, conditions or limitations as it 
may consider desirable. This privilege, of course, does 
not include the carriage of “cabotage.”* However, as to 
scheduled international air services the Convention pro- 
vides that no such services may be operated over or into 
the territory of a contracting State without the special 
permission or other authorization of that State and in 
accordance with the terms of such permission or authori- 
zation.* This omission results from the failure of the 
Convention to reach an agreement on this very contro- 
versial subject. Three different instruments were formu- 
lated in order that States could contract to exchange the 


3 Convention Arts. 5, 7. For definition of “cabotage” see supra p. 264, note 35. 
Convention Art. 6. 
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particular freedoms desired: the “Five Freedoms” Agree- 
ment (the International Air Transport Agreement), the 
“Two Freedoms” Agreement (the International Air 
Service Transit Agreement) and the Standard Form of 
Agreement for Provisional Air Routes. 


THE “Two FREEDOMS” AGREEMENT 


Thirty-four countries’ have indicated that they will 
formally sign the so-called “Two Freedoms” Agreement 
in which each contracting State grants the privilege of 
transit through its airspace and the privilege of non-traffic 
stops in regard to scheduled operations. The exercise of 
these privileges must be in accordance with the provisions 
of the Interim Agreement, and when it comes into force, 
the Convention. 

Any State which deems action by another State under 
this agreement to be causing injustice or hardship to it 
may request the Council to examine the situation. On 
such request the Council is required to investigate, call 
the States concerned into consultation, and may make 
findings and recommendations to such States. Where 
the State concerned unreasonably fails to take suitable 
corrective action, the Council may recommend to the As- 
sembly that the State be suspended from its rights and 
privileges under this Agreement until it has taken such 
action. A two-thirds vote of the Assembly is required to 
suspend such a State.° 


THE “FIVE FREEDOMS” AGREEMENT 


Twenty-two countries have indicated so far that they 
will sign’ the “Five Freedoms” Agreement. Contract- 


5 Afghanistan, Bolivia, Canada, Chile, Costa Rica, Ecuador, Egypt, France, 
Greece, Guatemala, Haiti, Honduras, India, Iran, Iraq, Lebanon, Liberia, Mex- 
ico, *The Netherlands, New Zealand, Nicaragua, Norway, Peru, Philippine 
Commonwealth, Poland, Spain, Sweden, *Turkey, United Kingdom, United 
States, Uruguay, Venezuela, Denmark, Thia. (Star (*) indicates “with reserva- 
tions.”’) 

6 “Two Freedoms” Agreement, Art. I, sec. 2; Art. II. 

7 Afghanistan, Bolivia, China, Costa Rica, Dominican Republic, Ecuador, 
Guatemala, Haiti, Honduras, Lebanon, Liberia, Mexico, *The Netherlands, 
Nicaragua, Peru, Sweden, *Turkey, United States, Uruguay, Venezuela, Den- 
mark, Thai. (Star (*) indicates “with reservations.” 
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ing States accepting this Agreement grant to each other 
the following freedoms of the air in respect of scheduled 
international air services: 


(1) The privilege to fly across their territory without 
landing; 

(2) The privilege to land for non-traffic purposes; 

(3) The privilege to put down passengers, mail and 
cargo taken on in the territory of the State whose 
nationality the aircraft possesses; 

The privilege to take on passengers, mail and cargo 
destined for the territory of the State whose nation- 
ality the aircraft possesses; 

The privilege to take on passengers, mail and cargo 
destined for the territory of any other contracting 
State and the privilege to put down passengers, mail 
and cargo coming from any such territory. 


With respect to the privileges specified under para- 
graphs (3), (4), and (5) above, the undertaking of each 
contracting State relates only to through services on a 
route constituting a reasonably direct line out from and 
back to the homeland of the State whose nationality the 
aircraft possesses. 

The privileges represented by the “fifth freedom” 
(paragraph (5) above) raised one of the most contro- 
versial issues of the Conference. In order to meet some 
of the objections raised, the Agreement provides for a 
trial period during which signatory States may experi- 
ment either with these privileges or without them. A 
State may withdraw its grant of these privileges after six 
months notice, giving up, of course, its right to such 
privileges in other signatory States, and still participat- 
ing in the other four “freedoms”; or a State may sign the 
Agreement but refuse to exchange these rights and later, 
on six months’ notice, may assume these privileges.” 


8 “Five Freedoms” Agreement, Art. IV, sec. 1. 
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This Agreement is also co-ordinated with the Interim 
Agreement and, when it comes into force, the Convention 
and carries the same penalty section as the “Two Free- 
doms” Agreement.’ 


STANDARD FORM OF BILATERAL AGREEMENT 


Since a number of countries in all probability will not 
sign both the “Freedoms” Agreements, it is obvious that 
with respect to particular services rights will have to be 
obtained by special negotiations. For use in such cases 
the Conference agreed on a Standard Form of bilateral 
agreement.’” ‘The most important provisions of this 
Standard Form were intended to prevent discrimination 
by contracting parties against international airlines of 
other States. 


THE CONVENTION 


The Convention is undoubtedly the most important 
document produced by the Conference. It is applicable 
to the international operations of all civil aircraft. Aside 
from the question of air transport rights, the most press- 
ing need in post-war international operations will be for 
a uniformity in facilities, practices and procedures. Ar- 
ticle 12 of the Convention provides that every State un- 
dertakes to keep its regulations in respect to the flight and 
maneuver of aircraft uniform to the greatest possible ex- 
tent with those established from time to time under the 
Convention. In Article 37 of the Convention each State 
undertakes to collaborate in securing the highest practi- 
cable degree of uniformity in regulations, standards, pro- 
cedures and organization in relation to aircraft, person- 
nel, airways and auxiliary services in all matters in which 
such uniformity will facilitate and improve air naviga- 


®“Five Freedoms” Agreement, Art. I, sec. 2; Art. IV, sec. 2. 


10 Resolution No. VIII, Final Act. Since the Conference the United States 
has announced the signing of such agreements with Iceland, Denmark, Sweden, 
Ireland, and Canada. 
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tion. To this end the international organization set up 
in the Convention is required to adopt and amend, from 
time to time as may be necessary, international standards 
and recommended practices and procedures. 

Continued progress in this technical field requires that 
agreements on these matters be subject to change in order 
that new developments may be made generally available 
within a reasonable time. This constant need for change 
raised serious legal questions. If these agreements were 
contained in annexes to the Convention which were made 
binding on all the States, flexibility would have to be sac- 
rificed. Probably several years would be required for 
sufficient States to ratify each amendment of the stand- 
ards and practices. Confusion would result if not all of 
the States ratified each one so that different amendments 
would be effective in different countries. 

It was determined to provide flexibility by making ad- 
herence to the standards a moral obligation rather than 
a legal one. Procedure was adopted which seemed to 
offer the greatest degree of ease in the original adoption 
of these standards and in the subsequent approval of the 
amendments made from time to time. It was provided 
that the annex or amendment must be approved by two- 
thirds of the Council at a meeting called for that pur- 
pose. Following such approval the annex or amendment 
is then submitted to each contracting State and becomes 
effective three months later unless a majority of the con- 
tracting States register their disapproval with the Coun- 
cil.” 

Consequently, the article in reference to compliance 
with the international standards contains no binding obli- 
gation to adopt the international standards agreed upon. 
Where a State finds it impracticable to comply with the 


11 The Interim Agreement, Art. XIII, sec. 3, provides that member States 
undertake to apply as rapidly as possible in their national aviation practices the 
general recommendations made by the Conference and such recommendations 
as may be made through the continuing study of the Council. 

12 Convention Art. 90. 
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international standards or practices, it is required to give 
immediate notification to the organization of the differ- 
ences between its own practice and that established by the 
international organization. Where a State does not make 
the appropriate amendments prescribed from time to 
time by the international organization, it is required to 
give notice to the Council within 60 days of the adoption 
of the amendment indicating what action it proposes to 
take. In such a case the Council must immediately notify 
all other States of the differences which exist between the 
international standard and the national practice of that 
State.” 

Somewhat similar provisions are included for certifi- 
cates of airworthiness and competency and licenses for 
the aircraft and crews. Such certificates and licenses 
shall be recognized by all the member States provided 
that the requirements under which the certificates or li- 
censes were issued are equal to or above the minimum 
standards established under the Convention.* 

Each State undertakes “so far as it may find practica- 
ble” to provide in its territory airports, radio services, 
meteorological services and other air navigation facilities 
to facilitate international air navigation.” It was recog- 
nized that not all contracting States would be able to fur- 
nish all the facilities necessary for the operation of inter- 
national airlines through their territory. Where the 
Council is of the opinion that the airports or other air 
navigation facilities, including radio and meteorological 
services, provided by a State are not reasonably adequate 
for the safe, regular, efficient and economical operation 
of international air services, the Council is required to 
consult with the State concerned and with the other States 
affected and may make recommendations to remedy the 


13 Convention Art. 38. 

14 Convention Arts. 32 and 33; Interim Agreement Art. 10, secs. 4 and 5. 

15 Convention Art. 28. A somewhat similar provision appears as Art. IX, 
sec. 1 of the Interim Agreement. 
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situation. A failure to carry out the recommendations 
does not constitute an infraction of the Convention.** 

The Council may provide, man, maintain, and admin- 
ister the facilities recommended if the State concerned so 
requests. The Council shall assess the capital funds and 
the operating expenses in agreed proportions to the con- 
tracting States consenting thereto whose airlines use the 
facilities. The State concerned may at any time take over 
the facilities supplied at a price fixed by the Council 
(which may be appealed to the Assembly) .”” 

One of the main purposes of the Conference was to 
seek an over-all agreement on principles of international 
air navigation. A number of such principles are con- 
tained in the Paris Convention and some were contained 
in the Habana Convention.** Such provisions do not 
readily admit of precise grouping but were divided into 
six chapters in the framing of the Convention. The first 
chapter contains principally provisions relating to the 
recognition of the sovereignty of each State over its air 
space and the provision already noted in reference to the 
applicability of the Convention to civil aircraft. The 
second chapter contains a number of provisions which re- 
late primarily to flights over the territory of contracting 
States. For instance, there are provisions requiring that 
landings be made at designated airports, provisions in 
reference to rules of the air, applicability of certain regu- 
lations, the prevention of the spread of disease, search of 
aircraft and a reservation of cabotage. The third chapter 
contains provisions relating to the nationality of aircraft, 
provisions requiring a display of nationality and registra- 
tion marks, and provisions regarding the registration of 
aircraft. The fourth chapter relates to the assistance of 
aircraft in distress, exemption from duties, investigation 


16 Convention Art. 69. Art. XI of the Interim Agreement incorporates Chap. 
XV of the Convention (Articles 68 through 76). 

17 Convention Arts. 70 through 76. 

18 Instances of general similarity between the Paris, Habana, and Chicago 
Conventions. See Wiprud, Some Aspects of Public International Air Law, 
supra, p. 247. 
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of accidents, etc. The fifth chapter states conditions with 
respect to aircraft including the requirement that certain 
documents and log books be carried in the aircraft and 
provisions in regard to radio equipment. The provisions 
of chapter six deal with international standards and have 
already been noted. 

Several of these articles should be especially helpful to 
commercial operations. One is an article designed to 
eliminate delays occasioned by customs requirements. In 
order to reduce such delays, the States agreed to adopt all 
practicable measures through the issuance of special 
regulations or otherwise to facilitate and expedite navi- 
gation by aircraft and to prevent unnecessary delays, espe- 
cially in the administration of laws relating to immigra- 
tion, quarantine, customs and clearance. A succeeding 
article binds the States to undertake to establish customs 
and immigration procedures affecting international air 
navigation in accordance with the practices recommended 
pursuant to the Convention.” 

Another of the important problems facing the oper- 
ators of international air service is that of the possibility 
of discrimination in charges for facilities and in the ap- 
plication of local laws. It was agreed that airports and 
air navigation facilities open to public use (in contracting 
States) should be open under uniform conditions to the 
aircraft of all other contracting States. Article II of the 
Convention provides that the laws and regulations of a 
contracting State relating to the admission to or depar- 
ture from its territory or to the operation and navigation 
of aircraft engaged in international air navigation within 
its territory, shall be applied to the aircraft of all con- 
tracting States without distinction as to nationality. 


INTERNATIONAL ORGANIZATION 


One of the most important actions taken by the Con- 
ference was the agreement on the creation of an interna- 


19 Convention Arts 22 and 23. 
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tional civil aviation organization. The Conference 
agreed upon the establishment of a provisional interna- 
tional organization under the Interim Agreement, and 
later a permanent organization when the Convention is 
ratified or adhered to by sufficient States to become effec- 
tive. 

The aims and objectives of the organization are to de- 
velop the principles and techniques of international air 
navigation and to foster the planning and development of 
international air transport so as to: 


(a) Insure the safe and orderly growth of international 
civil aviation throughout the world; 

(b) Encourage the arts of aircraft design and operation 
for peaceful purposes; 

(c) Encourage the development of airways, airports, and 
air navigation facilities for international civil avia- 
tion; 

Meet the needs of the peoples of the world for safe, 
regular, efficient and economical air transport; 

(e) Prevent economic waste caused by unreasonable 
competition; 

(f) Insure that the rights of contracting States are fully 
respected and that every contracting State has a fair 
opportunity to operate international airlines; 

(g) Avoid discrimination between contracting States; 

(h) Promote safety of flight in international air naviga- 
tion; 

(i) Promote generally the development of all aspects of 
international civil aeronautics.” 


The Assembly. There is no essential difference in the 
general plan of the organization for the interim period 
and the permanent organization. In each the contracting 
States are members of the Assembly. It is provided that 


20 Convention Art. 44. 
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the Assembly shall meet annually and is convened by the 
Council at a suitable time and place. Extraordinary 
meetings of the Assembly may be held at any time upon 
the call of the Council or at the request of any ten con- 
tracting States addressed to the Secretary-General of the 
organization. Each contracting State may be represented 
at the meeting and is entitled to one vote. A majority of 
the contracting States is required to constitute a quorum 
for the meetings of the Assembly. Decisions of the As- 
sembly require a majority of the votes cast.” 

The Assembly has broad powers. It may deal with any 
matter within the sphere of action of the organization not 
specifically assigned to the Council or it may delegate 
such matter to the Council, to subsidiary commissions, or 
to any other body. It may delegate to the Council the 
powers and authority necessary or desirable for the dis- 
charge of the duties of the organization and revoke or 
modify the delegations of authority at any time. Other 
powers and duties are more specific and provide for: the 
establishment of its own rules of procedure; approval of 
an annual budget and the determination of the financial 
arrangements of the organization; the review of expen- 
ditures and approval of the accounts of the organization; 
the consideration of proposals for the modification or the 
amendment of the Convention; the examination of the 
reports of the Council; and the decision on any matter 
referred to it by the Council.” 

The Council. The Assembly elects 21 States, the rep- 
resentatives of which compose the Council. Such elec- 
tions are held every three years. In electing the members 
of the Council, the Assembly is required to give adequate 
representation to (1) the States of chief importance in air 
transport, (2) the States not otherwise included which 
make the largest contribution to the provision of facili- 
ties for international civil air navigation, and (3) the 


21 Convention Art. 48; Interim Agreement Art. II, sec. 1. 
22 Convention Art. 49; Interim Agreement Art. II, sec. 2. 
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States not otherwise included whose designation will in- 
sure that all the major geographic areas of the world are 
represented on the Council. Any vacancy on the Council 
shall be filled by the Assembly as soon as possible; any 
contracting State so elected to the Council shall hold 
office for the unexpired portion of its predecessor’s term 
of office.” 

Both the Council and the Assembly elect their own offi- 
cers. Decisions of the Council require approval by a ma- 
jority of its members. Any contracting State may par- 
ticipate without a vote in the consideration by the Coun- 
cil of any question which especially affects its interest. 
No member of the Council shall vote in the consideration 
by the Council of a dispute to which it is a party.” 

An interesting provision of this organization from a 
legal standpoint is that providing for the election of the 
members of the Council by States rather than by indi- 
viduals. Each State so elected appoints the individual 
who will serve as its representative. The only qualifica- 
tion on the right of an elected State to appoint its repre- 
sentative is that he may not be actively associated with the 
operation of an international air service or financially in- 
terested in such a service.” Since each representative will 
probably carry out the wishes of his country, the Council 
will undoubtedly be controlled by the member States. In 
setting up one of the subsidiary organizations to develop 
the technical annexes and amendments thereof from time 
to time, a different method was provided. The twelve 
members of the Air Navigation Commission are ap- 
pointed by the Council from among persons nominated 
by contracting States. Even on such an important com- 
mittee, however, the members were not prohibited from 
seeking or receiving instructions from their govern- 
ments.” 


23 Convention Art. 50(b); Interim Agreement Art. III, sec. 1. 
24 Convention Arts. 48-53; Intermin Agreement Art. III, secs. 1-4. 
25 Convention Art. 50(c); Interim Agreement Art. III, sec. 2. 
26 Convention Arts. 56, 59, 
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Other Committees were created in order to assist the 
Council with its work. Under the Convention, an Air 
Transport Committee is established in addition to the Air 
Navigation Commission.” In addition to these two com- 
mittees the Interim Agreement provides for the estab- 
lishment of a committee to continue the study of an inter- 
national Convention.” 

The mandatory functions of the Council are first, to 
carry out the directions of the Assembly and discharge 
the duties and obligations laid on it by the Convention, 
to adopt international standards and recommended prac- 
tices, to appoint an Air Transport Committee and an Air 
Navigation Commission, to report to the contracting 
States any infraction of the Convention as well as any 
failure to carry out recommendations or determinations 
of the Council, to report to the Assembly any infraction 
of the Convention where a contracting State has failed to 
take appropriate action within a reasonable time after 
notice of the infraction; and second, more or less min- 
isterial functions, such as to submit annual reports, to de- 
termine its organization, to administer its finances, to ap- 
point a chief executive officer (the Secretary-General), 
and to collect and publish information relating to the ad- 
vancement of air navigation including information about 
the cost of operation of, and subsidies paid to, interna- 
tional airlines.” 

The Convention also provides permissive functions for 
the Council. These functions are to conduct research 
into all aspects of air transport and air navigation which 
are of international importance, to study matters affecting 
the organization and operation of international air trans- 
port, to investigate at the request of any contracting State 
any situation which may appear to present avoidable ob- 
stacles to the development of international air navigation, 

27 Convention Art. 54. 


28 Interim Agreement Art. III, secs. 5, 6. 
29 Convention Art. 54; Interim Agreement Art. III, secs. 5, 6. 
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to create Committees on air transport on a regional or 
other basis, and to delegate certain duties to the Air Navi- 
gation Commission.” Subject to the rules laid down by 
the Assembly, the Council is also empowered to deter- 
mine the method of appointments, the salaries and the 
duties of the Secretary-General and other personnel of 
the organization. The provisional organization will be 
slightly different in that the Interim Agreement spe- 
cifically provides that the Secretary-General shall be the 
chief executive and administrative officer. He is respon- 
sible to the Council and has full power to carry out duties 
assigned him by the Council. He is required to make 
periodic reports covering the progress of the staff’s (sec- 
retariat’s) activities. He is also empowered to appoint 
the staff necessary to carry out the functions of the or- 
ganization.” In both, the contracting States undertake 
to respect the international character of the responsibili- 
ties of the personnel and not to seek to influence any of its 
nationals in the discharge of their responsibilities.” Each 
contracting State must bear the expenses of its own dele- 
gation to the Assembly and of its representatives on any 
subsidiary committee or commission.” 

It is also provided that the organization shall enjoy in 
the territory of each contracting State such legal capacity 
as may be necessary for the performance of its functions. 
Full juridicial personality shall be granted whenever 
compatible with the constitution and laws of the State 
concerned.” 


SETTLEMENT OF DISPUTES—ARBITRATION 


In any disagreement between two or more contracting 
States relating to the interpretation or application of the 


Convention and its annexes which cannot be settled by 


80 Convention Art. 55; Interim Agreement Art. III, secs. 5, 6. 
31 Convention Art. 58; Interim Agreement Art. IV. 

82 Convention Arts. 58, 59. 

88 Convention Art. 63; Interim Agreement Art. V. 

84 Convention Art. 47. 
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negotiation, the disagreement shall, on the application of 
any State concerned in the disagreement, be decided by 
the Council. No member of the Council can vote in the 
consideration by the Council of any dispute to which it 
is a party. Any contracting State may, subject to the 
arbitration procedure, appeal from the decision of the 
Council to an ad hoc arbitral tribunal agreed upon with 
the other parties to the dispute or to the Permanent Court 
of International Justice.” 

Where a contracting State, which is a party to a dispute 
in which the decision of the Council is under appeal, has 
not accepted the Statute of the Permanent Court of Inter- 
national Justice and, the contracting States which are par- 
ties to the dispute cannot agree on the choice of the arbi- 
tral tribunal, each of the contracting States parties to the 
dispute are required to name a single arbitrator. The 
arbitrators then name an umpire. If either party to the 
dispute fails to name an arbitrator within a period of 
three months, an arbitrator shall be named on behalf of 
the party concerned by the President of the Council from 
a special panel. If the arbitrators have been named but 
cannot agree on an umpire, the President of the Council 
is required to name one from the special panel. The arbi- 
trators and the umpire shall then constitute an arbitral 
tribunal which provides its own procedure and makes de- 
cisions by majority vote. 

The Council may determine procedural questions in 
the event of delay which in the opinion of the Council is 
excessive.” The decisions of the Council shall, if ap- 
pealed from, be suspended until the appeal is decided 
except in cases where the question is whether an interna- 
tional airline is operating in conformity with the pro- 
visions of the Convention. Such decisions shall remain 


35 Convention Art. 84; the only arbitral procedure provided in the Interim 
Agreement is in Art. III, sec. 6(8) which authorizes the Council to act as an 
arbitral body when requested by all the parties concerned. 


36 Convention Art. 85. 





; 
: 
i 
HN 
| 
| 
| 
| 


—? 


nwerere 


324 THE GEORGE WASHINGTON LAW REVIEW 


in effect unless reversed on appeal. It is also provided 
that the decisions of the Permanent Court of Interna- 
tional Justice or an arbitral tribunal shall be final and 
binding. In order that such decisions of the Council will 
be enforced, Article 87 of the Convention provides that 
each contracting State undertakes not to allow the oper- 
ation of an airline through the air space above its terri- 
tory where the Council has decided that the airline con- 
cerned is not conforming to the final decision rendered 
by the Council. In addition the Assembly is required 
to suspend the voting power in the Assembly and in the 
Council of any contracting State that is found in default 
in such matters.” 


MISCELLANEOUS PROVISIONS 


Provision is also made for the organization, with re- 
spect to air matters within its competence directly affect- 
ing world security, to enter into appropriate arrange- 
ments with any general organization set up by the nations 
of the world to preserve peace.” It is provided that the 
organization shall carry out the functions placed upon it 
by the “Two Freedoms” and “Five Freedoms” Agree- 
ments. However, members of the Assembly and Council 
who have not accepted either or both of these Agreements 
shall not have the right to vote on any questions referred 
to the Assembly or Council under the provisions of the 
relevant Agreement.” 

It was agreed that nothing in the Convention should 
prevent joint air transport operating organizations or in- 
ternational operating agencies or pooling of air services 
on air routes or in any regions. The Council is also em- 
powered to suggest to contracting States concerned that 


87 Convention Arts. 86, 87, 88. 


88 Convention Art. 64; a somewhat similar provision is contained in Art. III, 
sec. 5(7) of the Interim Agreement. 


39 Convention Art. 66; Interim Agreement Art. VI. 
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they form such joint organizations to operate air serv- 
ices.*° 

Since the Convention is intended to supersede the Paris 
and Habana Conventions, provision is made for each 
State, upon the coming into force of the Convention, to 
give notice of denunciation of either of these two Con- 
ventions to which it is a party. All aeronautical agree- 
ments in existence when the Convention comes into force 
are required to be registered with the Council. Contract- 
ing States accept the Convention as abrogating all obliga- 
tions or undertakings between them which are inconsist- 
ent with its terms, and undertake not to enter into any 
such obligations and understandings in the future. Any 
new arrangements shall be registered forthwith with the 
Council.” 

The Convention provides that it shall come into force 
thirty days after the deposit with the United States Gov- 
ernment of the twenty-sixth instrument of ratification or 
adherence. The Convention is open for adherence by 
members of the United Nations and States associated 
with them and States which remained neutral during the 
present world conflict. Other States may be admitted by 
means of a four-fifths vote of the Assembly under such 
conditions as it may prescribe; provided that in each case 
the assent of any State invaded or attacked during the 
present war by the State seeking admission shall be neces- 
sary.” 

Amendments to the Convention, other than amend- 
ments to the technical annexes, must be approved by a 
two-thirds vote of the Assembly and then come into force 
only in respect of States which have ratified the amend- 
ment. The amendment must also be ratified by the num- 

40 Convention Arts. 77, 78; Interim Agreement Art. XII. 

41 Convention Arts. 81, 82, 83. The Interim Agreement requires the filing of 
contracts. Art. XIII, sec. 1 


42 Convention Arts. 91, 92, 93. The Interim Agreement provides that it shall 
come into force when accepted by 26 States. Art. XVII. 
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ber of contracting States specified by the Assembly in 
order to be effective (not less than two-thirds of the total 
number of contracting States). Where an amendment is 
vital to the effectiveness of the Convention, the Assembly 
may, in its resolution recommending adoption, provide 
that any State which has not ratified within a specified 
period after the amendment has come into force shall 
thereupon cease to be a member of the organization and 
a party to the Convention.** Denunciation of the Con- 
vention may be given three years after it has come into 
effect. 
THE INTERIM AGREEMENT 


As has been noted, the Conference also formulated an 
Interim Agreement which was intended to be effective 
during the period before the Convention comes into force. 
There is, of course, a great deal of similarity in the two 
documents. The Interim Agreement does not include as 
complete coverage on air navigation as does the Conven- 
tion. The international organization created is substan- 


tially the same as the one under the Convention. In fact, 
there are few areas of difference between the two instru- 
ments. Points of similarity have been shown in the foot- 
notes. 


CONCLUSION 


From this review of the documents produced it is clear 
that certain significant gains were made by the Confer- 
ence. Prior to the Conference there was no code of inter- 
national air navigation principles binding on a sufficient 
number of States to permit the operation of great inter- 
national services without being hampered by numerous 
and different restrictions, nor were there means available 
for the general exchange of air transportation rights. 
Such rights were obtained through negotiations by the 
States concerned. 

The Conference developed a new Convention contain- 
ing agreement on a great body of principles covering 


43 Convention Art. 94. 
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international air navigation and creating a permanent 
international organization. It formulated an agreement 
covering certain air navigation principles and creating an 
international organization for the interim period, 1. e., the 
period between the effective date of the Agreement and 
the coming into force of the Convention. Agreements 
were formulated which, although they will probably not 
be accepted by all the States, provide machinery for the 
exchange of freedoms of the air without the necessity of 
bargaining between nations. For services not covered by 
the “Freedoms” Agreements, the Conference agreed on 
a Standard Form of bilateral agreement to be used where 
negotiations are required. 

It is clear that the Chicago Conference accomplished a 
great deal. Actual experience with the international or- 
ganization and with the practical application of the air 
navigation and air transport principles adopted will un- 
doubtedly show the necessity for improvement and 
changes from time to time. Such a test under actual ex- 
perience seems assured because of the very good chances 
of the documents formulated becoming effective. More 
than 41 States have indicated an intention to sign the 
Interim Agreement. The States elected to the Interim 
Council must accept the Interim Agreement within six 
months from the time of its adoption at Chicago in order 
to hold their places on the Council.“* This should be an 
important factor in bringing the Interim Agreement into 
force in the very near future. More than 39 States have 
signed the Convention and, although the process of rat- 
fication of or adherence to the Convention will probably 
take more time than securing the requisite signatures for 
the Interim Agreement, it seems reasonable to expect the 
Convention to become effective within the next year or 
two. 


44 At an election held before the close of the Chicago Conference the follow- 
ing States were elected members of the Council: United States, Brazil, Mexico, 
Colombia, Chile, Peru, El Salvador, United Kingdom, Canada, Australia, India, 
France, The Netherlands, Belgium, Norway, Czechoslovakia, Turkey, Egypt, 
Iraq, China. 
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VALIDITY OF PRICE-INDEX CLAUSES UNDER THE 
GOLD COIN JOINT RESOLUTION * 


BY 
JOSEPH DACH ** 


Changes in the purchasing power of money usually lead to the 
development of various legal techniques that purport to stabilize 
the value of debts. What the lawyer tries to achieve is to construct 
a legal device whereby the value of the debt remains stable even if 
the value of money should change. 

The ideal corrective for the fluctuations of purchasing power 
would be an agreement whereby the debtor would promise to pay 
more or less than a stated amount of money, in proportion to the 
rise or fall of its purchasing power. An agreement in such terms 
would, of course, be too uncertain to be enforceable, due to the vague 
meaning of the term “purchasing power”; but it acquires definite- 
ness when purchasing power is defined by a given price index. 

Contracts made with reference to price-index numbers? are, it 
seems, increasing in number only slowly. So far, no cases based 
on contracts of this type have come before the courts. The im- 
pression of the makers of index numbers, judging from the inquiries 
they receive from parties using index numbers in contracts, is that 
they are incorporated mainly in family agreements, marriage settle- 
ments, and similar arrangements; and that although there is a 
pronounced interest in stabilizing other types of money debts by 
reference to price indices, there is also a great reluctance against 
using them more widely. One probable reason for this reluctance 
is the uncertainty surrounding a legal device concerning which there 


*In the interest of wartime conservation, this leading article is printed in 
smaller type. [Ep.] 

** Doctor of Laws, University of Budapest; Consultant, Foreign Economic 
Administration. 

1A much quoted instance where an index clause was used to stabilize the 
value of an obligation is the bond issued by the Rand Cardex Company of 
Buffalo, promising the holder “such sum of money as shall possess the present 
purchasing power of one thousand dollars ($1,000.00), with interest thereon 
at the rate of seven per cent. per annum, payable quarterly on January 1, 
April 1, July 1, and October 1, in such sums as shall, at the respective time 
of payment, equal in purchasing power one and seventy-five one-hundredth 
per cent. (1.75%) of one thousand dollars ($1,000.00), all to be based upon 
an index number of the prices of commodities defined and fixed in accordance 
with the amplified statements below.” In that bond “the index number em- 
ployed was that for wholesale prices of the U. S. Bureau of Labor Statistics, 
and applied as of January 1, April 1, July 1, October 1, the quarterly due dates, 
each such index number being a three months’ average.” Nussbaum, Money 
IN THE Law (1939) p. 406, quoting (1925) THE ANNALIST, pp. 603-604. 
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are no judicial decisions. Another reason may be the fact that 
practicing lawyers are not familiar with the nature and effect of 
these clauses. 

Since a possible decrease or increase in the purchasing power 
of the dollar is of constant concern to everyone, and since the nation 
is becoming more and more “index conscious,” the use of index 
clauses is attracting increased interest? and the solution of legal 
problems by resorting to that device is gaining in importance. The 
chief obstacle in the way of incorporating an index clause into a 
contract is the apparent uncertainty whether such a clause is in viola- 
tion of the prohibition contained in the Gold Coin Joint Resolution. 
The object of the present article is to analyze the scope of the Joint 
Resolution as applied to price-index clauses. 


ANALYSIS OF THE TEXT OF THE JOINT RESOLUTION 


The relevant part of the text of the Joint Resolution*® reads as 
follows : 


(a) Every provision contained in or made with respect to 
any obligation which purports to give the obligee a right to 
require payment in gold or a particular kind of coin or currency, 
or in an amount in money of the United States measured there- 
by, is declared to be against public policy; and no such provi- 


sion shall be contained in or made with respect to any obliga- 
tion hereafter incurred. Every obligation heretofore or here- 
after incurred, whether or not any such provision is contained 
therein or made with respect thereto, shall be discharged upon 
payment, dollar for dollar, in any coin or currency which at the 
time of payment is legal tender for public or private debts. . . 

(b) As used in this section the term “obligation” means an 
obligation (including every obligation of and to the United 
States, except currency) payable in money of the United States; 
and the term “coin or currency” means coin or currency of the 
United States, including Federal Reserve notes and circulating 
notes of the Federal Reserve Banks and national banking associa- 
a 


More than ten years have elapsed since the Joint Resolution was 
enacted. Although no cases have come before the courts in which 
the validity of price-index clauses under the Resolution was at issue, 
many opinions have been delivered which deal with the scope of 
the Joint Resolution. Of these only two opinions contain an analysis 
of the text of the Joint Resolution, namely, Zurich General Accident 


2For discussions of the legal aspects of index clauses see particularly 
Dawson and Coultrap, Contracting by Reference to Price Indices (1935) 
33 Micu. L. Rev. 685; Nussbaum, Multiple Currency and Index Clauses 
(1936) 84 U. or Pa. L. Rev. 569; Nussbaum, op. cit. supra note 1, passim. 
348 Stat. 113 (1933); 31 U. S. C. §§ 462, 463. 
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and Liability Insurance Company v. Lackawanna Steel Company * 
and the dissenting opinion in Zurich General Accident and Liability 
Insurance Company v. Bethlehem Steel Company.® 

The specific issue decided in the Zurich v. Lackawanna case was 
whether the Joint Resolution applies to multiple currency clauses.® 
On this point, the court said: 


The Joint Resolution, not stopping with the phrase which 
outlaws provisions in the obligations calling for payment in gold, 
proceeds to make payment of legal tender sufficient for all obli- 
gations payable in money of the United States, whether they 
contain such a provision for gold payment or not. This latter 
provision, applicable to all such obligations, was not necessary 
if the Joint Resolution were only intended by Congress to cover 
United States coin or currency, since the separate gold clause 
provision in the resolution took care of the question of U. S. 
coin and currency even if gold payments were promised. It 
must have been intended by Congress to cover not only situa- 
tions where gold had been promised, but also all cases where a 
promise has been made, like the present one, which would have 
required payment in some other manner than dollar for dollar on 
a parity with other obligations. An alternative currency pro- 
vision is one of the contingencies at which the Joint Resolution 
was aimed.” 


The dissenting opinion of Judge Finch in the Zurich v. Bethlehem 
case came to the same conclusion: ® 


Furthermore a detailed analysis of the language used would 
seem to show that the ordinary meaning of the language would 
reach and apply to every obligation issued before or after the 
5th of June 1933, capable of being paid in the United States. 
Every such obligation shall be discharged upon payment dollar 
for dollar in any coin or currency which at the time of payment 


¢ . a 498, 299 N. Y. S. 862, aff’d 254 App. Div. 839, 6 N. Y. S. (2d) 


139 (19 

5 279 N. y. 495, 18 N. E. (2d) 673 (1939). 

6In multiple currency clauses the parties stipulate that payment be made in 
one of several currencies, usually at the option of the creditor. In the Zurich 
v. Lackawanna case, supra note 4, for example, the action was brought on 
coupons which provided that the obligor “will pay to the bearer at its office 
or agency in the city of New York, U. S. A., twenty-five dollars, United States 
Gold, or in London, England, £ 5.2.10% Sterling, or in Frankfort o/M, 
Germany, M. 105, or in Amsterdam, Holland, G. 1.62, or if paid in France, 
Belgium or Switzerland, Fcs. 129.50, being six months’ interest then due on 
its First Consolidated Mortgage Gold Bonds Series A.” (at 863). 

7 Supra note 4, at 865. 

8 The majority opinion held that the Joint Resolution did not apply to multiple 
currency clauses, as the resolution expressly limits its scope to obligations pay- 
able in United States currency. Multiple currency obligations, after the 
creditor has elected payment in a foreign currency, are not “payable in United 
States currency,” and such an obligation is therefore not covered by the Reso- 
lution. The majority opinion contains no detailed analysis of the text to justify 
its holdings. 
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is legal tender for public or private debts. While the first 
sentence of the resolution considers the obligation as a whole, 
and strikes down the gold clause, the next sentence provides 
in the most sweeping language for every obligation which is 
capable of being paid or may be paid in money of the United 
States. This language of the Joint Resolution does not exclude 
a bond payable in money of the United States because such a 
bond also contains a provision as a matter of convenience for 
payment of the same amount in foreign currencies. An obliga- 
tion which is payable in money of the United States is no whit 
less such an obligation because it also gives the obligee the right 
to receive the equivalent of this money in foreign currency. 
(Emphasis added. )°® 


These two opinions dealing with the language of the Joint Resolu- 
tion hold that the Joint Resolution covers not only obligations pay- 
able in gold, or in a particular kind of coin or currency, but that all 
obligations payable in United States currency are to be discharged 
dollar for dollar. Such an interpretation of the text would obvious- 
ly abrogate the validity of price-index clauses. 

Some of the other multiple currency clause cases are in accord 
with the result reached in the Zurich v. Lackawanna case, holding 
that the Joint Resolution abrogated such provisions.*° In a number 
of cases, however, the contrary conclusion was reached." The in- 
terpretation of the Resolution was different in all these cases, how- 
ever, from the interpretation in Zurich v. Lackawanna, for the courts 
agreed that the language of the Joint Resolution is limited to the 
provisions enumerated in the first sentence of its text, whereas the 
diversity of opinion arose on the question whether the intent of 
Congress did or did not go beyond those words. In City Bank 
Farmers Trust Company v. Bethlehem Steel Company for instance, 
the basis of the majority opinion (followed by several other de- 
cisions !*) was acceptance by the court of the limited meaning of the 
text; yet the decision held that the bonds “are nevertheless within 


® Supra note 5, at 674. 

10 Chemical Bank & Trust Co. v. Henwood (two cases), 307 U. S. 247, 
59 Sup. Ct. 847, 83 L. ed. 1266 (1939) ; Guaranty Trust Co. v. Henwood, 98 F. 
(2d) 160 (C. C. A. 8th, 1938); Zurich General Accident & Liability Ins. Co. 
v. Lackawanna Steel Co., supra note 4; Anglo-Continentale Treuhand A-G v. 
Southern Pacific Ry., 165 Misc. 562, 299 N. Y. S. 859 (1936); City Bank 
Farmers Trust Co. v. Bethlehem Steel Co., 244 App. Div. 634, 280 N. Y. S. 
494 (1935). 

11 Anglo-Continentale Treuhand A-G v. St. Louis Southwestern Ry., 81 F. 
(2d) 11 (C. C. A. 2d, 1936), cert. den. 298 U. S. 655, 56 Sup. Ct. 674, 
80 L. ed. 1381 (1936); McAdoo vy. Southern Pacific Ry., 10 F. Supp. 953 
(N. D. Cal. 1935), rev’d for other reasons, 82 F. (2d) 121 (1936) (C. C. A. 
9th, 1935); Lann v. United Steel Works Corp., 166 Misc. 465, 1 N. Y. S. 
(2d) 951 (1938); Zurich General Accident & Liability Ins. Co. v. Bethlehem 
Steel Co., supra note 5. 

12 See cases cited supra note 10. 
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the spirit and intent of the Joint Resolution.” (Emphasis added.) 
The strong dissenting opinion in the same case agrees with the 
majority that the text does not cover obligations other than those 
expressly mentioned in its first sentence, and argues that the resolu- 
tion adopted by Congress is so clear and unambiguous that no ex- 
trinsic evidence is admissible in its interpretation so as to extend its 
scope. 

The Zurich v. Lackawanna opinion hints at a “detailed analysis 
of the language” of the Joint Resolution, but does not make one. 
In what follows such an analysis as applied to index clauses is 
presented since the interpretation of the Joint Resolution goes to 
the very root of the question. 

The first sentence in the text of paragraph (a) of the Joint Reso- 
lution enumerates in clear and unambiguous words the kinds of pro- 
visions which are declared to be against public policy, and which 
shall not be contained in, or made with respect to, any obligation 
incurred after the enactment of the Joint Resolution. The provi- 
sions abrogated are those which purport to give the obligee the 
right to require payment in gold or a particular kind of coin or 
currency or in an amount in money of the United States measured 
thereby. 

Index-clause obligations are payable in amy coin or currency 
which is legal tender, and the amount to be paid is not measured 
by gold or any particular kind of coin or currency. The language 
of the first sentence, therefore, clearly does not cover index clauses. 

The second sentence of the Joint Resolution, however, refers in 
its opening words to “every obligation”; and the sentence, read 
by itself and torn out of its context, would clearly mean that every 
obligation payable in dollars may be discharged dollar for dollar, 
and hence that index clauses would be unenforceable. 

It must be borne in mind during the discussion that follows, that 
the second sentence is a condensation of two provisions, the one 
dealing with the medium of payment (any coin or currency that is 
legal tender), the other with the mode of payment (dollar for 
dollar). 

The first of these two provisions, read in conjunction with the 
first sentence and paragraph (b), can have but one meaning: if an 
obligation is payable in any particular kind of coin or currency, the 
debt may be discharged in any coin or currency that is legal tender. 
As, according to paragraph (b), the Joint Resolution deals only with 
obligations payable in money of the United States, only those obliga- 
tions need a provision permitting discharge in any coin or currency 
which would otherwise not be so dischargeable; it would be meaning- 
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less to provide for the discharge of debts in any coin or currency 
which are so payable anyhow. 

The second provision, concerning the mode of discharge, it should 
be noted, consists of an insertion of the words “dollar for dollar” ; 
and the mode of discharge is thus regulated, so to speak, parenthetical- 
ly, en passant. This is significant, because it demonstrates that the 
second provision is strictly connected with the first and is not a 
new departure. The first provision contains a mandatory conversion 
from particular coins or currencies into any coin or currency that is 
legal tender; if the second provision is intimately interrelated with 
the first, it can only mean that if there is such a conversion, it should 
be made dollar for dollar. In the case of an index clause, there is 
no particular coin or currency that could be converted “dollar for 
dollar” into legal tender. 

There is, however, another interjected phrase in the second sen- 
tence that requires clarification: “whether or not any such pro- 
vision is contained therein or made with respect thereto.” This 
may have two different meanings: first, it may simply emphasize 
the first word of the sentence, “every” obligation; second, it may 
extend the scope of the Joint Resolution to contracts where the 
promise to pay gold dollars, etc., is not based on a special provision 
either in the contract itself or in a separate document, but is either 
implied in fact or is part of the very obligation. (When, for in- 
stance, the debtor’s promise reads as follows: “I shall give you a 
20-dollar gold coin on December 31, 1944,” there is no separate 
“provision” for payment in gold coin either “contained in the obliga- 
tion” or “made with respect thereto.”) The latter interpretation is 
more acceptable for the following reason: The Joint Resolution uses 
the term “provision” in its first sentence. Consequently all debts 
would have been left outside of the scope of the Joint Resolution 
where the obligation to pay in gold or in a particular kind of currency 
is not based on a separate provision, but is implied in fact or in the 
terms of the contract itself. There could have been no reason to 
exempt these obligations. The mere emphasis of the word “every” 
would have been unnecessary. This cannot be assumed, and can 
only mean “every” obligation which (1) contains such provision ex- 
pressly or (2) by implication or (3) in connection with which a 
separate agreement was made. 

The main argument in the Zurich v. Lackawanna case, to support 
the view that the language of the Joint Resolution strikes down 
any provision made to safeguard the value of an obligation, was 
that if the second sentence of paragraph (a) of the Resolution were 
not broader than the first, it would be superfluous. This is over- 
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looking the fact that the first sentence merely declares certain pro- 
visions to be against public policy and forbids their application for 
the future and it does not cover the obligations implied in fact and 
in the terms of a contract without special provisions. Hence, with- 
out the second sentence, two questions would have been left open: 
(1) whether the obligations enumerated in the first sentence were 
to be paid at all (as it could have been argued that when provisions 
are against public policy, there is no valid contractual obligation at 
all and no payment whatsoever was to be made); and (2) how 
they were to be discharged if they were not completely invalidated. 
It cannot be maintained, therefore, that unless the second sentence 
extends the scope of the first, it is superfluous. 

The argument a contrario against the reasoning of the court in 
the Zurich v. Lackawanna case is that its acceptance would lead to 
an absurd result. One construction of the opinion would imply that 
the Joint Resolution deals with two classes of obligations: (1) those 
which contain an outlawed provision, a gold clause for instance, and 
are, therefore, against public policy and dischargeable dollar for 
dollar in money that is legal tender; and (2) those obligations which 
are not abrogated, because not enumerated in the first sentence, but 
which are still chargeable according to the tenor of the second 
sentence. The court tries to dissolve this discrepancy by extending 
the scope of the second sentence to the first in spite of the latter’s 
unambiguous language; but such forced interpretation will not be 
necessary if the result reached above as to the meaning of the 
second sentence is accepted. 

Finally, the phrase “dollar for dollar” has to be scrutinized. In 
the interpretation of the Zurich v. Lackawanna case it means: “one 
dollar is to be paid for every dollar promised.” ** The meaning con- 
sistent with the above interpretation of the text, on the other hand, 
is narrower: “if payment of a particular kind of coin or currency 
is promised, the same number of dollars shall discharge the debt if 
payment is made in any other coin or currency that is legal tender.” 
The best way to show that, in the present context, only the second 
interpretation can be accepted, is again to demonstrate the absurd 
results to which the first view would lead if literally applied. 

When a debtor promises to pay interest, he promises to pay more 
dollars than a fixed sum of money, the surplus being dependent on 
a contingency, the time that will elapse until payment. If the first 
view stated as to the meaning of the phrase “dollar for dollar” should 


13 As in the oral direction to a merchant to let a tenant have what he 
wanted with the promise to pay “dollar for dollar.” Lovell v. Haye, 85 Wash. 
109, 147 Pac. 632 (1915). 
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be accepted, the debtor’s promise to pay interest would be in con- 
travention of the Joint Resolution. It is needless to say that thousands 
of decisions which have established the duty of debtors to pay in- 
terest since the Joint Resolution was passed in 1933 support 
the second interpretation of the phrase. It may be argued that the 
phrase merely outlaws such provisions as make the surplus dependent 


on the devaluation of money. Such a limitation, however, is clearly 
not within the text itself. 


The present analysis of the text, contrary to the result reached 
in the Zurich v. Lackawanna case, seems to indicate that the language 
of the Joint Resolution limits its scope to the obligations enumerated 
therein and does not, therefore, cover such provisions as the price- 
index clauses. This result is supported by reading the text in 
the overwhelming majority of the multiple currency clause cases," 
although some of these opinions hold that the intent of the Joint 
Resolution goes beyond its language. The conclusion of the analysis 
is also supported by the decisions concerning the rate of conversion 
of foreign currency.*® 


14 All cases enumerated in notes 10 and 11, supra, with the exception of 
the Zurich v. Lackawanna case and the dissenting opinion in Zurich v. Bethle- 
hem Steel. 

15]Tt is quite clear that the Joint Resolution is limited in its application to 
obligations payable in United States currency; obligations payable in foreign 
currency would, therefore, be beyond the scope of the Resolution. Some de- 
cisions concerning multiple currency clauses (e.g., Chemical Bank v. Henwood, 
supra note 10) have held that the term “payable” means “capable of being dis- 
charged in United States currency,” and that since the judgment merges these 
obligations into dollar obligations, they come under the Gold Coin Resolution. 
This view was strongly opposed in the opinions enumerated in note 11 supra. 
The latter view can now be regarded as being the majority view and no 
doubt the sounder, for otherwise every obligation (where specific performance 
cannot be enforced) ought to be regarded as a dollar obligation where specific 
performance is not granted: if the obligee promises to deliver a horse, his 
obligation, merged into a judgment, will be to pay a stated amount of money. 
Under such circumstances it would be meaningless to speak about obligations 
payable in United States currency, for every obligation would be so payable. 

In the case of obligations in foreign exchange, the application of the 
Joint Resolution would result in converting these debts at a rate prevailing 
at the time when the obligation was created, for no other effect can be 
given to the provision of the Resolution that the obligations must be dis- 
charged “dollar for dollar.” It is gratifying to see that no such aberration 
can be found in the books since the Joint Resolution was enacted. 

By 1933 the law was well settled that obligations payable in foreign money 
are to be converted either at the rate prevailing at the time of the breach, or 
at the time when judgment was brought. See particularly cases cited 5 
Williston, Contracts, §§ 3927-3931; Nussbaum, op. cit. supra note 1, at pp. 427- 
431; Fraenkel, Foreign Money in Domestic Courts (1935) 35 Co. L. Rev. 
360. See also RESTATEMENT, ConFLict oF Laws (1934) §§ 423, 424. 

This practice was continued after the enactment of the Joint Resolution 
in 1933. The rate prevailing at the time of breach was applied in the following 
cases: Dante v. Miniggio, 54 App. D. C. 386, 298 Fed. 845 (1924); Sabl v. 
Laenderbank Wien A-G, 33 N. Y. S. (2d) 764 (1942), supplementing 30 
N. Y. S. (2d) 608 (1942). The judgment rate was applied in the following 
cases: The West Arrow, 80 F. (2d) 853 (C. C. A. 2d, 1936); Indian 
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THE INTENT OF THE JOINT RESOLUTION 


One of the fundamental rules concerning the interpretation of 
statutes ** is that “the language of a statute, which is plain and does 
not lead to absurd or wholly impracticable consequences, is sole evi- 
dence of the ultimate legislative intent.” 1” 

It was in the teeth of this basic principle that some of the multiple 
currency clause cases,’* while admitting explicitly or by implication 
that the text of the Joint Resolution covers only a limited type of 
obligation, tended to extend its scope on the basis that the intent 
of Congress was broader than its language. 

While an analysis of the language of the Joint Resolution may 
clarify the ambiguity of the text, it cannot be said that there is no 
ambiguity present. It is very important, therefore, to examine 
what, in the light of the decisions of the past ten years, the intent 
of Congress in passing the Joint Resolution may have been as to its 
scope and what its effect may be on the validity of price-index 
clauses. 

In Norman v. Baltimore & Ohio Railroad Company,® Mr. Chief 
Justice Hughes, after summing up at the beginning of the opinion 
the various measures taken by Congress, the President, and the 
Secretary of the Treasury in connection with the dollar, and point- 
ing out that “the Joint Resolution of June 5, 1933, was one of a 
series of measures relating to the currency,” said: 


The devaluation of the dollar placed the domestic economy 
upon a new basis. In the currency as so provided, states and 


Refining Co. v. Valvoline Oil Co., 75 F. (2d) 797 (C. C. A. 7th, 1935); In 
re Macdonough-Werfa, MclIlwraith McEacharn’s Line Proprietary, Ltd. v. 
United States, 1934 Am. Mar. Cas. 234. 

It must be pointed out that in these cases the obligations were not incurred 
in foreign currency in order to stabilize the value of the debts, but were de- 
rived partly from international contracts, partly from tort liability. The 
argumentative value of these decisions would be stronger, of course, had they 
been dealing with obligations entered into with the same intent as exists when 
a gold clause is included in a contract; but this difference, it is contended, 
is not at all decisive. The Joint Resolution disregards the intent of the con- 
tracting parties. It strikes down certain provisions without reference 
to or consideration of the object of the parties, and leaves others unaffected 
regardless of the intention of the debtor and the creditor. 

16 The joint resolutions of Congress are construed according to the rules 
applicable to legislation in general: Ann Arbor R.R. v. United States, 281 
U. S. 658, 50 Sup. Ct. 444, 74 L. ed. 1098 (1930). 

17 Reconstruction Finance Corp. v. Central Republic Trust Co., 11 F. Supp. 
976 (N. D. Ill. 1935) ; see also Allan v. Comm’r of Corporations and Taxation, 
272 Mass. 502, 172 N. E. 643 (1930). (Information other than that afforded 
by words of a statute may be examined only to aid in solution of ambiguity) ; 
Lattener v. Lattener, 51 Neb. 285, 274 Pac. 194 (1929) (“Where the language 
of a statute is susceptible of sensible interpretation, it cannot be controlled by 
extraneous considerations.”). 

18 See cases cited supra note 10. 

19 204 U. S. 240, 55 Sup. Ct. 407, 79 L. ed. 885 (1935). 
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municipalities must receive their taxes; railroads their rates 
and fares; public utilities their charges for services. The in- 
come out of which they must meet their obligations is determined 
by the new standard. Yet, according to the contentions before 
us, while that income is thus controlled by the law, their in- 
debtedness on their “gold bonds” must be met by an amount of 
currency determined by the former gold standard. Their re- 
ceipts, in this view, would be fixed on one basis; their interest 
charges, and the principal of their obligations, on another. It is 
common knowledge that the bonds issued by these obligors have 
generally contained gold clauses, and presumably they account 
for a large part of the outstanding obligations of that sort. It is 
also common knowledge that a similar situation exists with re- 
spect to numerous industrial corporations that have issued their 
“gold bonds” and must now receive payment for their products 
in the existing currency. It requires no acute analysis or pro- 
found economic inquiry to disclose the dislocation of the 
domestic economy which would be caused by such a disparity 
of conditions in which, it is insisted, those debtors under gold 
clauses should be required to pay $1.69 in currency while re- 
spectively receiving their taxes, rates, charges, and prices on the 
basis of $1.00 of that currency.”° 


The intention of Congress in passing the Joint Resolution was 
viewed here against a broad background of economic and political 
factors. The conclusion drawn, although not stated in so many words, 
was that the Resolution aimed at eliminating the disparity caused by 
the devaluation of the dollar between gold obligations on the one 
hand, and the practically unchanged general price level on the other. 

The question to be investigated now is, accepting the correctness 
of the Court’s interpretation as to the intention of Congress, whether 
price-index clauses would be hostile or not to such congressional in- 
tention. 

The answer is undoubtedly in the negative. Obligations based on 
price indices float with the general level of prices; the very essence 
of a price-index clause is to eliminate the possible discrepancy be- 
tween the nominal amount and the real value (purchasing power) of 
a stated sum of money. The amount to be discharged under a price- 
index clause cannot increase while “taxes, rates, charges, and prices” 
—to quote Chief Justice Hughes—remain stable or decrease. If the 
court in the Norman v. Baltimore & Ohio case correctly evaluated 
the intent of Congress, the price-index clauses are certainly not con- 
trary to the underlying policy of the Joint Resolution. 

The interpretation of the Joint Resolution as to the probable intent 
of Congress in the multiple currency clause cases is varied. Nearest 


20 Ibid. at 295-297. 
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to the Norman v. Baltimore & Ohio interpretation stands the opinion 
in City Bank Farmers Trust Company v. Bethlehem Steel Company. 


While they [the bonds] provide for payment in sterling or 
guilders, they are, nevertheless within the spirit and intent of 
the resolution. . . . It would be exceedingly unjust to compel 
the appellant to meet its obligations on the basis of the old 
standard, when the entire income from its business is received 
in the existing currency. . . . We do not believe that it should 
be the policy of our court, in a litigation between two of our 
citizens, to construe that part of the resolution which is ap- 
plicable to this case ** in a manner which may tend to nullify 
and destroy the legislative intent. Equity and justice demand 
that all who live under and enjoy the benefits of our Govern- 
ment and its laws should be placed upon an equal footing, at 
least in so far as our currency is concerned. Mindful of its 
underlying purposes, good citizenship requires that the resolu- 
tion should be accepted in a spirit which will not permit an 
unfair advantage to the creditor at the expense of the debtor. 
(Emphasis added.) ** 


Similar is the view expressed in Zurich v. Lackawanna.** The very 
strong language of the opinion** in City Bank Farmers Trust 
Company v. Bethlehem Steel Company is perhaps due to the same 
attitude as that shown in the Norman v. Baltimore & Ohio decision: 
that the Joint Resolution’s primary object was to prevent undue 
benefits to one citizen at the expense of the other which, if the pro- 
visions of the contracts were held valid, would have resulted from 
the devaluation of the dollar. 

The index clause aims at the prevention of just such inequity. 
Neither creditor nor debtor can gain or lose as a result of the un- 
predictable changes of the purchasing power of money, for the 
debtor discharges his obligation under an index clause in accordance 
with the purchasing power of money. Even when the contracting 
parties provide for the payment of gold or foreign exchange, what 


21 The court refers to the term “payable in United States currency”; the 
obligation at the bar was payable, after the creditor exercised his power of 
election, in Dutch guilders. Cf. Zurich General Accident & Liability Ins. Co. 
v. Bethlehem Steel Co., supra note 5. 

ox City Bank Farmers Trust Co. y. Bethlehem Steel Co., supra note 10, at 


23 Zurich General Accident & Liability Ins. Co. v. Lackawanna Steel Co., 
supra note 4, at 865, where the court said: “The general policy followed in 
these enactments was to devalue the dollar for the purpose of protecting the 
foreign commerce of the United States from other depreciated currencies, of 
maintaining the parity of currency issues of the United States, and of re- 
ducing the unjust burden of debts which, because of fallen prices, required pay- 
ment in so many more units of commodities in 1933 than when the debt had 
been created.” 

24 Cf, Nussbaum, supra note 2, at 573: “The emotional emphasis flashing 
through the argument of the court is another indication that something similar 
to an evasion doctrine is hovering behind the language used by the court.” 
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they have in mind is to stabilize the value of the debt. The value 
of gold, however, as contrasted to the purchasing power of money, 
usually has no organic function in the business or the economic 
life of either creditor or debtor; and when the arbitrarily chosen 
value of gold moves in sharp disparity with the purchasing power 
of money, the very object of the gold clause is frustrated. That is 
why Congress came to the rescue of the debtors, and that is why 
the courts, in the cases cited above, felt that the spirit and intent 
of the Joint Resolution would be defeated if, in certain cases, it 
should be applied with technical exactness. The opposite of this 
would be true in connection with index clauses.*° 

In Guaranty Trust Company v. Henwood,” also a multiple cur- 
rency clause case, the court looked for the “evil intended to be pre- 
vented by the Joint Resolution,” and held that it was “obstruction 
of the maintenance of the equal value of the various United States 
monies in the markets and in the payment of debts.” This purpose 
of the Joint Resolution is clearly stated in its very title: “Joint 
Resolution to assure uniform value to the coins and currencies of 
the United States.” 

How does the purpose of the Joint Resolution, so stated, affect 
the validity of the index clauses? 

An obligation containing an index clause is payable in any cur- 
rency that is legal tender, and there is no specific money of account 
in the obligation.” No difference is therefore created by the clause, 
between one kind of dollar and another. 

It may be argued, however, that by inserting an index clause into 
the contract, a difference is created between one type of dollar obli- 
gation and other contractual obligations having no such provisions. 
Such an argument is not to the point, for the purpose of the Joint 

25 Nussbaum, supra note 2, after a brilliant criticism of the decisions holding 
that the multiple currency clauses are governed by the Joint Resolution, comes 
to the conclusion that, if these decisions were followed, the index clauses 
would be invalid. In his MONEy IN THE LAw, op. cit. supra note 1, published 
several years later, he maintains that the majority of the opinions on multiple 
currency clauses hold that the Joint Resolution does not apply to such pro- 
visions, and that the index clauses would, therefore, be valid. 

As pointed out in the text, however, gold and foreign exchange clauses 
are entirely different from index clauses, and the results reached in the 
multiple currency clause cases do not necessarily affect the validity of index 
clauses. 

26 Supra note 9. In Chemical Bank & Trust Co. v. Henwood, also supra 
note 9, the court merely refers to the Guaranty Trust Co. v. Henwood opinion 
and accepts its conclusion. 

27In obligations based on price indices, just as in the case of obligations 
where the amount of money to be paid is determined by the price of a single 
commodity (commodity clauses) there is no money of account, as the amount 
of money to be discharged is not determined by rate of exchange, but by the 


price of one, or several, commodities. Jn that sense such obligations are not 
monetary obligations at all. 
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Resolution, as stated in its title and in the Guaranty Trust v. Hen- 
wood case, is not concerned with the uniformity of obligations but 
with the uniformity of the coins and currencies themselves. 

If a contract provides for the payment of the market value of a 
certain commodity, such as one bushel of rye, or of a number of 
commodities, such as one ton of coal and one gallon of gasoline, no 
one could say that a difference has been created between dollar and 
dollar. But when a price-index clause is inserted into a contract, 
what really happens is that imaginary quantities of a great number 
of commodities take the place of the money of account, and the 
essence of the promise is to pay the money equivalent of these 
imaginary quantities. By stating a dollar amount and specifying 
a price index, the parties really do nothing but determine in a simple 
way the imaginary quantities of the numerous commodities of which 
the index is composed. The price-index clause is, therefore, merely 
a short cut for enumerating a long list of quantities of commodities, 
the market value of which is to be paid when the obligation falls 
due. As the obligation is discharged in any coin or currency that is 
legal tender at the time of payment, it is hard to see how a differentia- 
tion between dollar and dollar could be spelled out in such a contract. 

The argument in the dissenting opinion of the Zurich v. Bethle- 
hem Steel case deserves careful consideration. “The intent of 
Congress,” said Judge Finch, “being manifest, to strike down gold 
clause provisions and any other obstruction to its currency policy, 
it would seem to follow that all similar provisions contained in the 
principal obligation should be likewise invalid to the end that a 
uniform parity should exist as to all obligations which are capable 
of being paid in dollars.” (Emphasis added.)** 

The intent of Congress to strike down gold clauses is, indeed, mani- 
fest, since such an intent was explicitly stated in the Joint Resolu- 
tion. On the other hand, “any other obstruction” to its currency 
policy was not “manifestly” outlawed—not to mention the fact dis- 
cussed above, that there is no evidence whatsoever that the provi- 
sions of the Joint Resolution were meant to be extended to main- 
tain the uniformity of obligations, as contrasted with the uniformity 
of coins and currencies. But even if the assumption of the dissenting 
opinion, that the Joint Resolution was meant to abrogate the validity 
“of any other obstruction” to the currency policy of Congress, were 
accepted, it could not be said that an index clause would be hostile 
to such currency policy. The index clauses are similar to gold 
clauses in tending to preserve the value of a debt; but they are 


28 Supra note 5, at 675. 
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unlike gold clauses as regards their effect on monetary policy.?® While 
the gold clauses brought about a disparity between the general price 
level and the amount of money payable under the gold clause, the 
price index eliminates any disparity that may be caused by the 
purchasing power of money. 

Careful reading of the extensive debates in Congress preceding 
the enactment of the Joint Resolution,®® and of the Committee Re- 
ports of the House of Representatives ** and the Senate,** shows 
that the discussion centered exclusively about gold and gold clauses. 
There is no indication whatsoever that other than gold clauses were 
meant to be abrogated. 

The argument has been advanced,** that as it was the terrific 
weight of gold dollar debts in bonds, amounting to over 75 billion 
dollars that made the Joint Resolution necessary, and as the total 
of bonds with multiple currency clauses was only between one 
quarter and one half of a billion dollars, the Resolution could not 
have been intended to apply to the latter category. This would be 
true to an even greater degree in connection with index clauses, 
which were practically nonexistent at the time the Joint Resolution 
was passed. The argument, although it leads to the correct final 
result, is open to serious criticism. The contention that certain 
covenants were so rare that their suppression was not required for 
the protection of the monetary system was brought up in Holyoke 
Water Power Company v. American Writing Paper Company, where 
the Court, in the colorful language of Justice Cardozo, held: 


A particular covenant, if viewed in isolation, may have a 
slight, perhaps trivial, influence upon the effectiveness and sym- 
metry of a new monetary policy. The aggregate of many 
covenants, each contributing its mite, may bring the system to 
destruction. Rivulets in combination make up a stream of 
tendency that may attain engulfing power.** 


If, in other words, Congress intended to abrogate all possible 
monetary clauses, the rarity of a particular clause, and the fact that 
the legislator could not have had that particular provision actually 
in mind, are of no import. 


29 As interpreted in Norman v. Baltimore & Ohio R.R., supra note 19, and 
City Bank Farmers Trust Co. v. Bethlehem Steel Co., supra note 10. 

8077 Conc. Rec. pp. 4404, 4452, 4519-4527, 4528- 4563, 4457, 4483, 4846, 4889, 
4929, 4974, 5055, 5195, (1933). 

81H. Rept. No. 169, 73rd Cong., Ist Sess. (1933). 

82S, Rept. No. 99, 73rd Cong., Ist Sess. (1933). 

88 City Bank Farmers Trust Co. v. Bethlehem Steel Co., supra note 10. 

34 300 U. S. 324, 57 Sup. Ct. 485, 81 L. ed. 678 (1937). Cf. Norman v. 
Baltimore & Ohio R.R., supra note 19. 
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CONSTITUTIONALITY OF THE JOINT RESOLUTION 


The constitutionality of the Joint Resolution as applied to pre- 
existing, non-federal obligations containing gold clauses is well estab- 
lished.** The constitutionality of the resolution in one respect, how- 
ever, does not imply that its provisions are necessarily constitutional 
in other respects. For example, it was held that the Joint Resolu- 
tion was not constitutional as applied to United States gold notes,** 
or Liberty Loan gold bonds.** 

It may be argued, therefore, that if the Joint Resolution could so 
be construed as to strike down index clauses, it would be found un- 
constitutional in that respect; and (equally important from the 
practical point of view) that if it be accepted that the Joint Reso- 
lution does not cover such clauses, no new act of Congress could 
abrogate such clauses, for such an act would be equally unconstitu- 
tional. This view was expressed by Professor Dawson,** on the 
ground that “the interference of such contracts with Congressional 
control over the currency would have to be established before a 
blanket prohibition could be justified. . . . It would hardly seem 
that the currency power could be used to probihit them entirely.” 

The force of this argument depends largely on the scope of con- 
gressional power under the Constitution to regulate the value of the 
currency—a much debated issue.*® If the Constitution is interpreted 
broadly, so that Congress is held to have power to control any trans- 
action that affects the purchasing power of money, it may be argued 
that such control can be applied to index clauses, since an extensive 
use of index clauses might affect the value of money. The fact 
that larger or smaller amounts are paid in the discharge of debts 
might in itself influence the formation of the price level, if the volume 
of such contracts were sufficiently great; and the extensive use of 
saving clauses might have psychological effects on the population, 
with repercussions on the formation of prices. 


35 Holyoke Water Power Co. v. American Writing Paper Co., supra note 
34; Norman v. Baltimore & Ohio R.R., supra note 19; United States v. Bankers 
Trust Co., 294 U. S. 240, 55 Sup. Ct. 407, 79 L. ed. 885 (1935); Emery Bird 
Thayer Dry Goods Co. v. Williams, 107 F. (2d) 965 (C. C. A. 8th, 1939) ; 
In re Missouri Pacific R.R., 7 F. Supp. 1, aff’d on consolidation with Norman 
v. Baltimore & Ohio R.R., supra note 19; Pacific States Saving & Loan Co. 
v. O’Neil, 7 Cal. (2d) 596, 61 P. (2d) 1160 (1936); Smith v. Bukofzer, 
180 Ga. 585, 180 S. E. 358 (1935). See also multiple currency clauses cited 
in notes 6 and 7, supra, and cases cited Note (1934) 3 Geo Wasn. L. Rev. 
398. 

36 Nortz v. United States, 294 U. S. 317, 55 Sup. Ct. 428, 79 L. ed. 907 (1935). 

37 Perry v. United States, 294 U. S. 330, 55 Sup. Ct. 432, 79 L. ed. 912 (1935). 

38 Dawson, The Gold Clause Decisions (1935) 33 Micu. L. Rev. 647, at 673, 
683, citing Eder, Legal Theories of Money (1934) 20 Corn. L. Q. 52, at 67-68. 

39 Cf. Collier, Gold Contracts and Legislative Power (1934) 2 Geo. WasH. 
L. Rev. 303, at 328 et seq. 
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As to the first factor, the change in the amount of money used 
for discharge, its effect on the price level (if any) can be evaluated 
only on the basis of a thorough analysis of the character of the 
creditor and debtor groups and their respective spending habits. 
The mere repayment of debts, when the two groups use their avail- 
able money resources in the same way, can have no effect on the 
price level. Prima facie it may be assumed that any surplus of the 
discharged amount over the nominal amount of the obligation paid 
by the debtor and increasing the available cash of the creditor is 
compensated by a corresponding deficiency in the resources of the 
debtor, and conversely. The actual effect on the liquid resources may, 
however, depend on many factors. 


Experience has shown that the availability of a stabilizing device 
may influence beneficially the psychological attitude of the public 
toward the monetary system. The very extensive use of gold clauses, 
however, has apparently very little, or no psychological effect upon 
the general belief in the stability of the dollar, and may have even 
contrary effects. 


According to the various schools of economic thought, it may be 
good monetary policy, or bad, to prohibit the extensive use of 
index clauses; and the influence of these clauses on the price level 
may be large or small, direct or indirect. However, if the con- 
stitutional power of Congress to regulate the value of money be so 
construed as to include the power to influence the purchasing power 
of the dollar, Congress is the sole judge to decide what is good 
policy or bad, and whether a given device should be adopted in 
order to influence the formation of the price level. If Congress 
should choose to abrogate the validity of index clauses, it would be 
hard to maintain that the use of index numbers has no possible bear- 
ing on the value of money and that Congress had acted arbitrarily. 
As this would be the chief basis on which the prohibition could be 
attacked, parties including index clauses in their contracts should 
be well aware of the fact that if Congress passed a new resolution 
striking down such provisions, courts would probably uphold its 
constitutionality and the index clauses could not be enforced. A 
contract which had been drawn up with due care would then operate 
as if it contained no such clause, and would be enforceable except 
for that particular provision. The parties would not be harmed by 
the inclusion of the clause in the contract, but would benefit by it 
only if Congress did not abrogate its validity. To avoid the use 
of index clauses because they may subsequently be invalidated, 
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would be much like failing to supply liners with life boats because in 
real danger life boats may not be of real help.*° 
The conclusion of the analysis is that there can be but little doubt 


that under the Joint Resolution of June 5, 1933, index clauses are 
valid. 


40 A simile used in a lecture by K. Szladits in connection with gold clauses, 


which are usually outlawed by statutory enactment when they would come into 
operation. 
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EDITORIAL NOTES 
LecAL Powers AND METHODS TO END WAR 


The evolution of total warfare has resulted in ever-increasing par- 
ticipation by all parts of our society. As a concomitant factor, myriad 
legal dislocations have arisen from the exercise of the war powers by 
the United States Government. It is important to know when the 
exercise of war powers legally ceases and when peacetime law and 
legal concepts once again determine legal relations between contest- 
ants in civil suits and in the enforcement of the criminal law. 

It is the purpose of this note to consider briefly the legal powers 
and methods to end a war; to examine war statutes and enactments 
for any indications of when their effect terminates, and to analyze case 
law bearing on the legal termination of war; in short, to attempt to 
determine when a war is legally over. 

While at first glance this may not seem to be of immediate impor- 
tance to most lawyers, a few examples should suffice to indicate that 
pre-existing contract and property rights and even the prosecution of 
a criminal trial may turn on the exact date that the war is regarded 
as legally ended. 

Statute of Limitations—The Statute of Limitations is suspended 
between citizens of belligerent powers during the time of war.’ It is 
hardly necessary to point out that knowledge of the exact date at 
which the war is regarded as legally terminated is essential to avoid 
the bar of a right of action, especially in cases where there is a one- 
or two-year Statute of Limitations. 

War Powers of Alien Property Custodian.—The exact date could 
be a decisive factor when the exercise of war powers by a govern- 
mental agency is involved. For example, several cases arising in the 
last war concerning the power of the Alien Property Custodian to 
seize property illustrate the importance of the exact date. The power 
of the Custodian to seize property was generally regarded as having 
ended on July 2, 1921.2 In re Miller* held that a demand made by 
the Custodian on February 4, 1921, entitled him to take possession 
after July 2, 1921. Yet, in Miller v. Rouse * a demand for the prop- 


1 Kolundjija v. Hanna Ore Mining Co., 155 Minn. 176, 193 N. W. 163 (1923) ; 
Farenholtz v. Meinshausen, 181 App. Div. 474, 168 N. Y. S. 869 (1918); Ar- 
nold v. Ellison, 96 Pa. Sup. 118 (1929). 


2 E.g., In re Sutherland, 23 F. (2d) 595 (C. C. A. 2d, 1928). 


3281 Fed. 764 (C. C. A. 2d, 1922). Cf. Munich Reinsurance Co. v. First 
Reinsurance Co., 6 F. (2d) 742 (C. C. A. 2d, 1925). 


4276 Fed. 715 (S. D. N. Y. 1921). 
[ 346 ] 
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erty signed before but not served until after July 2, 1921, was held 
ineffective to vest title to the property in the Custodian. 

Private Contracts ——Private contracts, too, may be subject to such 
determination. Kotias v. Tyser® involved an insurance policy entered 
into on November 2, 1918, in which the defendant agreed to pay the 
plaintiff a sum of money “in the event of peace between Great Britain 
and Germany not being concluded on or before June 30, 1919.” The 
plaintiff was engaged in overseas trade and desired to safeguard 
himself against inability to resume trade before a certain date. He 
was, in fact, able to engage in that trade; moreover, Parliament had 
declared the war to be over with regard to certain specific matters, 
particularly those arising under wartime legislation. On June 28, 
1918, Germany and Great Britain signed a treaty of peace, but rati- 
fications were not exchanged and deposited until January 20, 1920. 
The court held that peace had not been concluded between these 
Powers on or before June 30, 1919, within the meaning of the policy, 
and that the plaintiff was entitled to succeed in his action. 

The same problem could arise in a criminal prosecution.® 

Following the view that the precise date upon which a war ends is 
a “political question” for,the legislative and the executive branches of 
the government,’ the courts have been reluctant to pronounce when 
war ceases regardless of the particular factual setting of the case. 
This idea was expressed by Judge McKenna in Commercial Trust 
Co. v. Miller: 


A court cannot estimate the effects of a great war and pro- 
nounce their termination at a particular moment of time, and 
that its consequences are so far swallowed up that legislation ad- 
dressed to its emergency had ceased to have purpose or operation 
with the cessation of the conflicts in the field.® 


The courts accept the date of the war’s end as pronounced by the 
legislature and executive as a rule of thumb, generally giving such 


5 [1920] 2 K. B. 69. See also Erdreich v. Zimmerman, 190 App. Div. 443, 
179 N. Y. S. 829 (1920), where the contract was not ended by a war between 
the United States and Germany, but performance thereof was merely suspended 
until peace would be declared. 

6 Kahn v. Anderson, 255 U. S. 1, 41 Sup. Ct. 224, 65 L. ed. 469 (1921); 
Weisman v. United States, 271 Fed. 944 (C. C. A. 7th, 1921); Ex parte 
Sichofsky, 273 Fed. 694 (S. D. Calif. 1921), aff'd 277 Fed. 762 (C. C. A. 9th, 
1922). 

7 “The Congress and the President are the constitutional judges of states of 
war and peace.” Sibley, J., in United States v. Oglesby Grocery Co., 264 Fed. 
691, 692 (N. D. Ga. 1920). “The existence of war and the restoration of peace 
are determined by the action of the legislature, supplemented by the executive 
department of the government. Such determination is conclusive and binding on 
the courts.” Steere, J., in Kneeland-Bigelow v. Michigan Central R. R., 207 
Mich. 546, 553, 174 N. W. 605 (1919). 

8 262 U. S. 51, 57, 43 Sup. Ct. 486, 67 L. ed. 858 (1923). 
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declaration a literal and inflexible application. Although an exami- 
nation of the cases indicates that the courts have not always agreed 
when a particular war was over, it is significant that in holding that 
a war was ended on a given date, all courts have relied on some prior 
announcement by either the legislature or the executive. 


Powers and Methods to End War 


In international law, a war may be legally ended in three different 
ways.° The first is by a mere cessation of hostilities by both sides 
without any definite supervening understanding. An illustration of 
this may be found in the First World War. Great Britain and Bul- 
garia never signed a peace treaty so presumably, as far as the na- 
tionals in these two countries were concerned, the war ended without 
formal action. For a war to end legally in this way, it is necessary 
that hostilities cease for a period of time long enough to demonstrate 
unequivocally that both sides regard the conflict as having ended. It 
seems unlikely that the United States will so end the war with any of 
its present enemies. 

A second way of ending a war is the conquest and subjugation of 
one of the contending parties by the other so that the defeated is re- 
duced to complete impotence and submission. The so-called Cartha- 
ginian peace is the most dramatic example of this classification, but 
conceivably a war could legally end whenever a nation is so thor- 
oughly defeated that the government is overthrown and no other gov- 
ernment arises with whom a treaty can be made. The Civil War is 
the example from our own history which most nearly falls into this 
category. It is quite possible that we might end the war with one 
or all of our present enemies in this manner. That is to say, the situa- 
tion may well be that the President will proclaim the war as having 
ended long before the defeated nations have set up governments which 
we will recognize as being competent to represent a sovereign power. 
If such should be the case, the date proclaimed by the President would 
be the legal date ending the “duration.” 

A third method of terminating a war is by ratification and exchange 
of a treaty of peace. The date of the ratification and exchange as 
proclaimed by the President would be the date of the war’s legal ter- 
mination. 

Obviously, the President and two-thirds of the Senate must col- 
laborate to conclude a treaty. A more interesting question is whether 
either the President or Congress acting alone has the power legally 
to bring a war toaclose. It is not clear whether the President has that 


9 Phillipson, TERMINATION OF WaR AND TREATIES OF Peace (1916) passim. 
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power. The Supreme Court held in The Protector *° that the Civil 
War was ended in different states on different dates by presidential 
proclamation.1t However, the Civil War was regarded more as an 
insurrection than as a war for many legal purposes, and the presi- 
dential proclamations can be considered as falling within the execu- 
tive power to proclaim the end of a national emergency. In later 
cases arising out of the Civil War, the Supreme Court seems to have 
considered the actions of the President and Congress together in de- 
termining the end of the war,’? but these cases do not necessarily 
negate the holding in The Protector. 

In answer to a question as to whether he had the power and au- 
thority to declare that peace existed, President Wilson replied: 


I feel constrained to say . . . not only that in my judgment 
I have not the power to declare by proclamation that peace ex- 
ists, but that I could in no circumstances consent to take such a 
course prior to the ratification of a formal treaty of peace.'* 


However, it should be borne in mind that when he made this state- 
ment, Wilson was involved in his futile struggle to get the Senate’s 
ratification of a treaty which would have made us a member of the 
League of Nations. This might account for his devotion to the idea 
that a formal treaty was the only way to end a war. At any rate, the 


political background in which the statement was made weakens it as 
a definite expression of the law. There is but slight and indecisive 
case authority for the proposition that the President is empowered 
legally to bring a war to a close. The question is moot, however, 
since many of the important war statutes provide for their termina- 
tion upon presidential proclamation. If there were such a proclama- 
tion, a court would probably use it to rationalize a case arising out- 
side such a statute. That is, the court might apply the date pro- 
claimed by the President or decide upon some other date, such as the 
date of the exchange of a treaty, depending upon the factual back- 
ground and issues involved in the case. 

While the Constitution expressly gives Congress the power to de- 
clare war, it is silent on the power to declare peace. It has been 
urged that these powers are interdependent and that Congress, by 
implication, has the power to declare peace. In the First World War, 
Congress attempted to assert such a power by passing a Joint Reso- 


10 12 Wall. 700, 20 L. ed. 463 (1871). 
1114 Stat. 811, 814 (1866). 


12 McElrath v. United States, 102 U. S. 426, 26 Le ed. 189 (1880); United 
States v. Anderson, 9 Wall. 56, 70, 19 L,. ed. 615 (1869). 


18 58 Conc. Rec. 4434-4435 (1919). 
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lution on May 15, 1920, to the effect that the war was over. Wilson 
vetoed it on May 20th, and there was not the necessary two-thirds in 
Congress to pass it over the veto. A similar joint resolution passed 
a year later and approved by the President was held by one court to 
have terminated the war;** yet there is no case authority to support 
an unequivocal statement that Congress alone has the power to end 
a war, if that power be regarded as a specific power. 

Rather than a question of power, however, the matter can be con- 
sidered, analytically, as one of result: Can Congress end a war for 
all practical purposes by the exercise of its recognized powers? First 
of all, Congress can repeal any measure it has passed, though it can- 
not repeal acts done under the sanction of such a measure. As a 
practical matter, the repeal of our war legislation after hostilities had 
ceased would put us back on a peacetime footing as far as most in- 
ternal law would be concerned. Moreover, by applying its power to 
regulate commerce with foreign nations, Congress could induce con- 
cessions from these nations, thereby meeting the challenge that bi- 
lateral action is required to end a war. The Porter Resolution ** 
passed on March 3, 1921, exemplifies this sort of enactment. The per- 
tinent part of Section 3 of that Resolution reads: 


. it is hereby provided that unless within forty-five days 
from the date when this resolution becomes effective the German 
Government shall duly notify the President of the United States 
that it has declared a termination of the war with the United 
States . . . the President of the United States shall have the 
power and it shall be his duty to proclaim the fact that the Ger- 
man Government has not given the notice hereinbefore men- 
tioned, and thereupon until the President shall have proclaimed 
the receipt of such notification commercial intercourse between 
the United States and Germany and the making of loans or 
credits and the furnishing of financial assistance or supplies to 
the German Government or the inhabitants of Germany, directly 
or indirectly, by the Government or the inhabitants of the United 
States shall, except with the license of the President, be pro- 
hibited. 


Such legislation would undoubtedly be effective in coercing appro- 
priate action by the defeated nation, and similar legislation has been 
upheld by the Supreme Court.’* Hence, by the exercise of recog- 
nized powers, it would seem that Congress, at least to this extent, 


14 Quoted in 59 Conc. Rec. 7680 (1920). 
15 Colorado Fuel & Iron Co. v. Indiana Comm., 73 Colo. 579, 216 Pac. 706 


923). 

16 4] Stat. 1359 (1921). 

17 The “reciprocally unjust” clause of the McKinley Tariff Act was sustained 
in Clark v. Field, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1891). 


(1 
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has the power to end a war.'* It can be urged further that in some 
instances Congress has a duty to act.’® It can be argued that it is 
the function of Congress to declare peace by act or by joint resolution 
where the enemy is subjugated, his government overthrown, and there 
is no government with the power to conclude a treaty. Where a 
long cessation of hostilities unequivocally indicates the end of a war, 
there should be no reason why a Congressional resolution or enact- 
ment should not be given effect by the courts equally with a presi- 
dential proclamation. 

The exercise of a considerable part of the war powers by the vari- 
ous governmental agencies is based upon Congressional legislation, 
and the termination of this legislation is necessarily the termination 
of the war in those respects. While it can be assumed that Congress 
will extend the operation of these extraordinary powers as long as we 
are actively engaged in hostilities, an examination of the statutes in- 
dicates how jealously Congress has reserved the power to rescind 
their effect. First of all, most of the important war statutes are self- 
terminating. That is, when Congress passed them, it provided that 
their effect would cease on a specific date in the future, that date 
being conclusive.*° Practically all of the other war statutes passed 
by Congress provide that their effect shall end at a definite period of 
time, usually six months after the end of the war,”! or shall be ended 


18 Cf. Thomas, The Power of Congress to Establish Peace (1921) 55 Am. L. 
Rev. 86. Mr. Thomas feels that Congress does not have the power to establish 
peace, but in the opinion of the writer, he fails to consider fully the scope of the 
powers of Congress. 

19 The State of Texas was acquired in this manner. Territory can be ac- 
quired by joint resolution where there is no foreign power with which to make 
a treaty. 

20 ll important acts that are self-terminating are: The Selective Training 
and Service Act, 54 Stat. 885 (1940), 50 U. S. C. § 301; The First War Powers 
Act, 55 Stat. 838 (1941), 50 U. S. C. §601; The Second War Powers Act, 56 
Stat. 176 (1942), 50 U. S. C. § 631; The Requisition of Military Equipment 
Act, 54 Stat. 1090 (1940), 50 U. S. C. §711; The Emergency Price Control 
Act, 56 Stat. 23 (1942), 50 U. S. C. §901; The Inflation Control Act, 56 Stat. 
765 (1942), 50 U. S. C. §961; The Small Business Mobilization Act, 56 Stat. 
351 (1942), 50 U. S. C. $1101; The War Defense and Contracts Act, 54 Stat. 
676 (1940); The National Emergency and War Shipping Acts, Section A, 55 
Stat. 242 (1941), 50 U. S. C. §1271; The War Overtime Pay Act, 57 Stat. 75 
(1943) ; The War Labor Disputes Act, 57 Stat. 163 (1943), 50 U. S. C. § 1501. 

21 Statutes in effect for the duration of the war “plus six months”: The Sol- 
diers’ and Sailors’ Civil Relief Act, 55 Stat. 1178 (1940), 50 U. S. C. $501; 
Use of Public Lands for War Purposes Act, 56 Stat. 323 (1942), 50 U.S. C. 
§ 761; Miscellaneous Provisions Affecting Military Establishments Act, 56 Stat. 
761 (1942), 19 U. S. C. Supp. ITI, p. 228; Allowances for Certain Civilians and 
Military Personnel Act, 56 Stat. 786 (1942), 50 U. S. C. § 831; Free Entry of 
Gifts for Members of Armed Forces Act, 56 Stat. 1041 (1942), 50 U. S. C. 
§ 846; National Emergency and War Shipping Acts, Sections B and C, 55 Stat. 
242 (1941), 50 U. S. C. $1271; Women’s Army Corps Act, 57 Stat. 371 (1943), 
50 U. S. C. § 1551. Cf. The War Pay and Allowances Act, 56 Stat. 143 (1942), 
50 U. S. C. § 1001 (extends “until the termination of the present war and for 
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by a concurrent resolution of Congress, or a Presidential proclama- 
tion, whichever is earlier. 

By passing legislation in this way, Congress has provided the 
means of avoiding another impasse like that between Congress and 
the President at the end of the last war. Another probable effect is 
that the courts will not need to consider juristic concepts of war ter- 
mination to determine whether a given statute is still in effect. If 
the enactment itself does not include its own date of expiration, it is 
quite likely that Congress will provide one by concurrent resolution, 
unless the President previously issues an appropriate proclamation. 
In short, the date of the expiration of most war statutes will be exact 
and easily determinable. 

Not all of the problems will fall within the purview of an encom- 
passing statute. To determine the legal date of the war’s termination 
as it applies to such cases is a more complex question, and case au- 
thority, arising largely out of the First World War, gives an equally 
complex answer. The First World War seems to have legally ended 
at different times for different purposes, as the following chronology 
of data indicates. The Armistice was signed on November 11, 1918, 
providing for a “cessation of hostilities.” On that same day, Presi- 
dent Wilson addressed Congress, and, after reading the terms of the 
Armistice, declared, “The war thus comes to an end; for having ac- 
cepted the terms of the Armistice, it will be impossible for the Ger- 
man Command to renew it.” These remarks clearly referred to actual 
hostilities, and were not intended to terminate a technical state of war. 
Yet, in two cases it was held that the war was legally over on No- 
vember 11, 1918.22 However, most courts have held to the contrary. 
Hijo v. United States ** turned on the question of whether the gov- 


twelve months thereafter”) ; The Renegotiation of Contracts Act, 56 Stat. 244 
(1942), 50 U. S. C. § 1191 (remains in effect “for the continuance of the pres- 
ent war and for three years after the termination of war’’). 

[Footnotes 20 and 21 are not a complete compilation of war legislation.] 

22 United States v. Hicks, 256 Fed. 707, 710 (W. D. Ky. 1919). Defendant 
had been convicted of conducting a house of ill fame in Louisville on Dec. 7, 
1918, under a federal statute which was applicable only “during the present war.” 
In granting a new trial, the court said “while Congress itself has not declared 
the war to be ended, in its presence, the President—also the Commander-in-Chief 
of the Army—did officially communicate to Congress the fact that ‘it is at an 
end’ upon the momentous occasion referred to and in the explicit terms we have 
given, and information of all the details of which reached our entire population, 
including the person now under accusation, and all of whom might act on the 
assumption that this official statement of the President was true.” 

United States v. Switzer, 6 Alaska 223, 225 (1920), sustained a demurrer to 
an indictment for using language disrespectful to the flag of the United States 
“in time of war.” The court said “It is idle to contend that, simply because no 
treaty has been signed, the country is still at war. . . .” The President’s 
declaration to Congress was accepted as prima facie correct. 

23 194 U. S. 315, 24 Sup. Ct. 727, 48 L. ed. 991 (1904). 
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ernment’s seizure of a vessel occurred “during time of war.” The 
President of the United States had issued a protocol on August 12, 
1898, declaring peace between the United States and Spain, but there 
was no ratification until after the vessel was seized. The Court held 
that “a state of war did not in law cease until ratification in April, 
1899, of the peace treaty.” This principle was reaffirmed fifteen 
years later in the authoritative case of Hamilton v. Kentucky Distil- 
leries Company in which Justice Brandeis said: 


It [the war power] carries with it inherently the power to 
guard against immediate renewal of the conflict, and to remedy 
evils which have arisen from its rise and progress.** 


The Versailles Treaty was signed on June 28, 1919, but the Senate 
refused to ratify the treaty, with the result that we were still techni- 
cally at war with Germany. Pending consideration of the treaty, the 
Department of State on July 14, 1919, issued a general Enemy Trade 
License authorizing all persons in the United States to trade and 
communicate with persons residing in Germany.”*> On the next day, 
postal relations were resumed with Germany.” Commercial relations 
between the two nations were restored, and on the basis of results, 
this date was the date of the war’s termination from the point of view 
of trade between citizens of the two countries, notwithstanding our 
failure to ratify the Treaty. Just as in this war, various acts of Con- 
gress in effect during the last war were applicable only “during the 


” 


war.” The President signed a Joint Resolution on March 3, 1921, 
providing that that date should be regarded as the end of the war in 
the interpretation of such enactments.*’ 


There can be no doubt that Congress and the President, acting by 


24251 U. S. 146, 161, 40 Sup. Ct. 106, 64 L. ed. 194 (1919). 

25 Quoted in 58 Conc. Rec. 4159 (1919). 

26 Order No. 3327, Postat BuLietin, July 18, 1919. 

27 41 Stat. 1359 (1921). The pertinent portion of this statute reads: “That in 
the interpretation of any provision relating to the duration or date of the termi- 
nation of the present war or of the present or existing emergency, meaning 
thereby the war between the Imperial German Government and the Imperial 
and Royal Austro-Hungarian Government and the Government and people of 
the United States, in any Acts of Congress, joint resolutions, or proclamations 
of the President containing provisions contingent upon the duration or the date 
of the termination of such war or such present or existing emergency, the date 
when this resolution becomes effective shall be construed and treated as the date 
of the termination of the war or of the present or existing emergency, notwith- 
standing any provisions in any Act of Congress or joint resolution providing 
any other mode of determining the date of such termination. And any Act of 
Congress or any provision of any such Act, that by its terms is in force only 
during the existence of a state of war, or during such state of war and a lim- 
ited period of time thereafter, shall be construed and administered as if such war 
between the Governments and people aforesaid terminated on the date when this 
resolution becomes effective, any provision of such law to the contrary not- 
withstanding. .. .” 
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ordinary legislative and executive processes, can thus limit the appli- 
cation of such legislation. It is significant that some important stat- 
utes, in particular the Trading with the Enemy Act, were exempted 
from the effect of this Resolution. The Resolution did not affirm the 
end of a state of war for all purposes, but only so far as concerns 
Acts of Congress dealing with internal affairs. It did not purport 
to be any more comprehensive, but one court has held that it ended 
the war.*® A comparable act passed by Parliament, more in con- 
formity with traditional international law, provided that His Majesty 
in Council could declare what date was to be treated as the termina- 
tion of the war, and that “that date so declared shall be as nearly as 
may be the date of exchange or deposit of Ratifications of the Peace 
Treaty.” *° 

Congress passed another Joint Resolution which was approved by 
the President on July 2, 1921, declaring that the state of war is hereby 
ended.** On August 25, 1921, representatives of the United States 
and Germany signed the Treaty of Berlin. This Treaty was pro- 
claimed by the President on October 21, 1921, the Senate having 
given its advice and consent on October 18, 1921. Germany ratified 
the Treaty on November 2, 1921, and ratifications were exchanged 
on November 11, 1921. On November 13, 1921, the President pro- 
claimed that the war between the United States and Germany ter- 
minated on July 2, 1921.** The efficacy of the July second date for 
purposes of American municipal law may not be denied. Many de- 
cisions bear out this conclusion. Industrial Commission of Ohio v. 
Rotar ** reviews the cases in which July 2, 1921, was held to be the 
end of the war. The court said: 


As to the exact time when the war was ended, there is some 
confusions in the decisions. It is held in First National Bank of 
Pittsburg v. Anglo-Oesterreichische Bank (C. C. A.) 37 Fed. 
(2d) 564, that, as regards the statute of limitations, the joint 
resolution of Congress of July 2, 1921 (42 Stat. 105) did not 
terminate the war with Austria, since such resolution was not 
legally binding upon Austria, and the restoration of peace can be 
accomplished only by a bi-lateral treaty. This is in spite of the 
fact that the proclamation of the peace treaty by the President 
stated that peace was proclaimed as of July 2, 1921. However, 


28 32 Op. Att’y Gen. (1921) 505, 510: “What Congress has done is to declare 
a state or rather a condition of peace to exist as to the laws of and governing 
the United States.” 

29 Colorado Fuel & Iron Co. v. Indiana Comm., supra note 15. 

30 — of the Present War (Definition) Act of 1918, 8 and 9 Geo. V, 
Ch, 59. 

31 42 Stat. 105 (1921). 

82 42 Stat. 1939 (1921). 

88 124 Ohio 418, 424, 179 N. E. 135 (1931). 
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the fact that the war with Austria Hungary was ended by joint 
resolution by Congress upon July 2, 1921 is recognized by the 
Supreme Court of the United States and by other federal courts 
in Swiss Nat. Ins. Co., Ltd. v. Miller, Alien Property Custodian, 
267 U. S. 42, 45 S. Ct. 213, 69 L. ed. 504; Alien Property Cus- 
todian v. Camp (D. C.) 280 Fed. 520; In re Miller, Alien Prop- 
erty Custodian (C. C. A.) 281 Fed. 764; and Zimmerman v. 
Hicks, Alien Property Custodian (C. C. A.) 7 Fed. (2d) 443. 


Most of the courts have accepted July 2, 1921, as the date decided 
by the “political” branches of the government. However, two cases 
arising in state courts held that the war did not end until November 
11, 1921, the day ratifications were exchanged and the treaty went 
into effect.** A possible explanation for these cases is that the re- 
spective courts may have felt that the causes of action were so un- 
usually meritorious that they should not be defeated by a retroactive 
proclamation of the end of the war. Otherwise, they cannot be recon- 
ciled with the more persuasive authority outlined above.** 


Conclusions 


It can be said, then, that the First World War ended on different 
dates for different purposes: on July 14, 1919, for the purpose of 
trading with the enemy; on March 3, 1921, for the purpose of most 
wartime legislation ; and on July 2, 1921, for the purpose of American 
municipal law. One thing in particular stands out: the legal termina- 
tion of a war is inexorably enveloped in the political situation of the 
times. That the First World War can be said to have legally ended 
at different dates is due to the fact that President Wilson and Con- 
gress were at loggerheads over the League of Nations issue. A 
similar situation may arise after this war, or the President and Senate 
may rapidly conclude a treaty of peace, legally terminating the war 
for all purposes on the same day. 

On the other hand, Congress may pass a concurrent resolution 
limiting the applicability of much wartime legislation long before a 
treaty has been agreed upon. International politics undoubtedly will 


84 Palmer v. Porkney, 217 Mich. 284, 186 N. W. 505 (1922); Arnold v. Elli- 
son, supra note 1, at 124, in which the court said “The only proclamation was 
that of November 14, 1921 reciting the exchange of ratifications and declaring 
the war to have terminated on July 2, 1921. We are not persuaded that this 
proclamation should be given the retroactive effect contended for; to do so 
would be equivalent to saying that a right of action, to which the statute would 
have been a bar within a few days after the end of the war, may, by a procla- 
mation made three days later, be set back more than four months, with the 
effect that it could never be enforced.” 

35 See cases cited in Industrial Comm. of Ohio v. Rotar, supra note 33; 
Kolundjija v. Hanna Ore Mining Co., supra note 1. Cf. Garvin v. Diamond 
Coal and Coke Co., 278 Pa. 469, 123 Atl. 468 (1924). 
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bear heavily on this matter. Instead of having legal dates of termina- 
tion chronologically by legal categories, it is quite probable that we 
will terminate the war chronologically by nations, e. g., the war with 
Germany might be legally ended before the war with Japan. More- 
over, Italy’s anomalous status of a “co-belligerent” makes it difficult 
to decide where and with whom the war is over—not to mention when. 

To emphasize the decisive importance of the political situation is to 
belabor the obvious. This dominance of political considerations re- 
sults in the date of termination being fixed by the legislative and ex- 
ecutive branches of the government and not by the judiciary. Even 
the two courts which held November 11, 1918, to be the day of the 
war’s end, relied on the President’s proclamation of the Armistice. 
Some sort of presidential proclamation or congressional resolution 
will necessarily be a condition precedent to a court’s holding that the 
war is legally over whatever the case before the court may be. 

This being so, one can speculate about the general nature of the 
termination of the present war. Possible results might be as follows: 


(1) If the President and Congress are at odds about the treaty of 
peace, as in the First World War, Congress may pass a concurrent 
resolution ending the effect of most wartime legislation. 

(2) If there is either an unconditional surrender or a negotiated 
peace, followed by a rapid ratification and exchange of treaties, the 
one single day announced by the President would be an all-inclusive 
date of termination. 

(3) If there is the subjugation of our enemies followed by a long 
and contested occupation of their lands, Congress might limit the 
applicability of much wartime legislation, continuing in effect only 
what it considered necessary. A presidential proclamation of the 
termination of war would undoubtedly be supported in most courts. 
It is not clear whether or not a Congressional resolution would have 
the same effect. 


Rosert M. NEWELL. 


THe SuMMARY CONTEMPT POWER AND THE FEDERAL CouRTS 


The summary contempt power of courts represents an anomaly in 
our judicial system. The use and misuse of this authority have pro- 
voked a continuous flow of criticism and disagreement. It is the pur- 
pose of this note to suggest the nature of the contempt power, to 
sketch its development in the federal judiciary, and to attempt to 
clarify a few of the outstanding problems presented by the use of the 
contempt power in the federal courts. 
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The Nature of the Contempt Power 


The power of courts to punish for contempt, whether it be civil 
or criminal, by means of summary proceedings, and without the ne- 
cessity of observing the constitutional guarantee of trial by jury has 
always been considered inherent in a court, though serious doubts 
concerning the basis of this concept have been raised.t The federal 
judiciary was considered to have become vested with power to pun- 
ish contempts as a necessary adjunct of its establishment. As fur- 
ther justification for the exercise of summary power, contempt pro- 
ceedings have been styled sui generis.* However, as the great possi- 
bilities for injustice and denial of impartial adjudication in such cases 
have become recognized, necessary limitations upon an unqualified 
contempt power have been found necessary and imposed both by 
legislative action and by the judiciary itself.* 

Contempts are functionally divided into two basic classes: crimi- 
nal and civil. It is not the fact or nature of the punishment, but 
rather its purpose, that distinguishes the two types. That is, con- 
tempt is considered civil when the purpose of the punishment imposed 
is wholly remedial, serves only the complainant’s purposes, and is not 
intended as a deterrent to public offenses.® In criminal contempt, on 
the other hand, the punishment is intended to vindicate the authority 
of the court, and is punitive in nature. However, particular acts do 


1 Fox, Contempt oF Court (1927) p. 226, and Frankfurter and Landis, Power 
of Congress over Procedures in Criminal Contempts (1924) 37 Harv. L. Rev. 
1010, at 1042. The basis of the doctrine is traced to an undelivered judgment 
by Judge Wilmot in King v. Almon, Notes anp OPINIoNs OF JUDGMENTS 
(1765) p. 243. 

2 Michaelson v. United States, 266 U. S. 42, 65, 45 Sup. Ct. 18, 69 L. ed. 162 
(1924): “The courts of the United States, when called into existence and vested 
with jurisdiction over any subject, at once become possessed of the power.” 
In re Debs, 158 U. S. 564, 596, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895); Russell 
v. United States, 86 F. (2d) 389, 393 (C. C. A. 8th, 1936). 

3 Myers v. United States, 264 U. S. 95, 104, 44 Sup. Ct. 272, 68 L. ed. 577 
(1924): “While contempt may be an offense against the law and subject to 
appropriate punishment, certain it is that since the foundation of our govern- 
ment proceedings to punish such offenses have been regarded as sui generis and 
not ‘criminal prosecutions’ within the Sixth Amendment or common under- 
standing.” 

+See, for example, Cooke v. United States, 267 U. S. 517, 537, 45 Sup. Ct. 
390, 69 L. ed. 767 (1925), an excellent illustration of the misuse of contempt. 
The Supreme Court, reversing the contempt conviction, held: 

“Due process of law, therefore, in the prosecution of contempt, except of 
that committed in open court, requires that the accused should be advised 
of the charges and have a reasonable opportunity to meet them by way of 
defense or explanation. We think this includes the assistance of counsel, 
if requested, and the right to call witnesses to give testimony, relevant 
either to the issue of complete exculpation or in extenuation of the offense 
and in mitigation of the penalty to be imposed.” 

5 McCrone vy. United States, 307 U. S. 61, 64, 59 Sup. Ct. 685, 83 L. ed. 1108 
(1939); Oriel v. Russell, 278 U. S. 358, 363, 49 Sup. Ct. 173, 73 L. ed. 419 
(1929). 
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not always lend themselves to classification as civil or criminal, since 
the punishment may serve a dual function, although in most cases it 
is possible to determine the primary object intended by the court’s 
action.® Actually, the distinction between criminal and civil contempt 
is unsatisfactory, though such matters as removal for trial, executive 
clemency, the availability of certain defenses, the applicable statute 
of limitations, and the method of review, in addition to the type of 
punishment involved, are dependent upon the classification.’ 

Civil contempts are tried as a part of the main suit, between the 
same parties, on motion or petition for a rule to show cause why the 
alleged contemnor should not be adjudged in contempt and punished 
accordingly.* The right of hearing and presentation of evidence is 
preserved, though no right of jury trial exists.° Exercise of judicial 
power over civil contempts has not been subject to such strenuous 
criticism as criminal contempts, since the remedial function served, 
to enforce compliance with court orders, largely limits the sphere of 
action and punishment, and in addition, the respondent may exercise 
the right to be heard in his behalf. 

The field of criminal contempt is more complex. Criminal con- 
tempts are actions distinct from the original proceeding.1° They are 
sub-divided into direct and indirect or constructive contempts. Direct 
contempts are those taking place in the presence of the court, and are 


punishable without granting the contemnor a hearing or defense.’ 
In such cases, the power of summary procedure has not been so 
seriously questioned, in view of the recognition of the necessity of 


6 Gompers v. Bucks Stove and Range Co., 221 U. S. 418, 443, 444, 31 Sup. 
Ct. 492, 55 L. ed. 797 (1911), contains an excellent exposition of the functional 
distinction: “The distinction between refusing to do an act commanded,— reme- 
died by imprisonment until the party performs the required act; and doing an 
act forbidden,—punished by imprisonment for a definite term; is sound in prin- 
ciple, and generally, if not universally, affords a test by which to determine the 
character of the punishment.” (Gompers was tried for both civil and criminal 
contempt for disobeying a labor injunction.) See also Fox v. Capital Co., 299 
U. S. 105, 108, 57 Sup. Ct. 57, 81 L. ed. 67 (1936); Lamb v. Cramer, 285 U. S. 
217, 220, 52 Sup. Ct. 315, 76 L. ed. 715 (1932) ; Bessette v. W. B. Conkey Co., 
194 U. S. 324, 327, 24 Sup. Ct. 665, 48 L. ed. 997 (1904); Rapatje on Con- 
Tempr (1884) § 21. . er : : . 

7 A good discussion on this point is found in Jn re Eskay, 122 F. (2d) 819, 
822 (C. C. A. 3d, 1941). See also Nelles, The Summary Power to Punish for 
Contempt (1931) 31 Cor. L. Rev. 956 at 960. 

8 Leman v. Krentler-Arnold Co., 284 U. S. 448, 454, 52 Sup. Ct. 238, 76 L. ed. 
389 (1932); National Labor Relations Board v. Hopwood Retinning Co., 104 
F. (2d) 302, 05 (C. C. A. 2d, 1939). ee ; 

® Courts may, however, in the exercise of equity jurisdiction, refer questions 
of fact to a jury. See Gompers v. Bucks Stove and Range Co., supra note 6. 

10 Gompers v. Bucks Stove and Range Co., supra note 6; United States v. 
Bettner, 11 F. (2d) 93, 95 (C. C. A. 4th, 1926). 

11 Ex parte Terry, 128 U. S. 289, 308-310, 9 Sup. Ct. 77, 32 L. ed. 405 
(1888). This case led to the infamous dispute between Justice Field and Judge 
Terry, resulting in the latter’s death. 





EDITORIAL NOTES 359 


maintaining order in court. However, summary punishment in cases 
of indirect contempts, those occurring beyond the presence of the 
court, has been subject to serious and justified criticism, as violative 
of the federal constitutional guarantees of due process of law, free- 
dom from double jeopardy, and trial by jury.’* In criminal contempt 
proceedings, and particularly in indirect contempts, when the judge 
has no direct knowledge of the alleged misbehavior, the observance 
of the requirements of a fair and impartial trial is questionable. The 
presiding officer acts as judge, jury, and prosecutor, in a case in- 
volving an offense against himself in the original proceeding. He 
initiates the contempt proceeding, and therefore may feel bound to 
justify his own action. Such conditions are certainly not conducive 
to impartiality, or in accordance with our concept of due process. 


The Development of the Federal Contempt Power 


Although the United States Supreme Court has considered the 
power to punish contempts inherent in all courts,’* the original fed- 
eral Judiciary Act of 1789 contained the blanket provision: 


All the said courts shall have power . . . to punish, by fine 
and imprisonment, at the discretion of said courts, all contempts 
of authority in any cause or hearing before the same.'* 


The recognition of the possibility of abuse of this unqualified sum- 
mary power in the federal courts, culminating in the celebrated Con- 
gressional impeachment of District Judge James H. Peck for im- 
prisoning an attorney as punishment for criticizing one of his de- 
cisions,’® led to the formulation and passage of the Act of March 2, 
1831.1°° This statute was later re-enacted without change as section 
268 of the federal Judicial Code,’* and reads as follows: 


The said courts shall have power to impose and administer all 
necessary oaths, and to punish, by fine or imprisonment, at the 
discretion of the court, contempts of their authority. Such 
power to punish contempts shall not be construed to extend to 
any cases except the misbehavior of any person in their presence, 
or so near thereto as to obstruct the administration of justice, 
the misbehavior of any of the officers of said courts in their 


12 Thomas, PropLEMsS oF Contempt oF Court (1934) Ch. II. 

13 Supra note 1. See also Thomas, op. cit. supra note 12, at p. 4. 

141 Stat. 83 (1789). 

15 See Stansbury, REporT OF THE TRIAL oF JAMES H. Peck (1833) also brief 
discussion in Nye v. United States, 313 U. S. 33, 45, 61 Sup. Ct. 810, 85 L. ed. 
1172 (1941). 

16 4 Stat. 487 (1831), 28 U. S. C. §385. There has been some argument as to 
whether the act was patterned after the Pennsylvania or New York contempt 
statutes. See Frankfurter and Landis, supra note 1; and Nelles and King, 
Contempt by Publications (1928) 28 Con. L. Rev. 401 at 525, 528. 

17 36 Stat. 1163 (1911), 28 U. S. C. § 385. 
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official transactions, in the disobedience or resistance by any 
such officer, or by any party, juror, witness, or other person to 


any lawful writ, process, order, rule, decree, or command of the 
said courts. 


This statute, in which it was originally attempted to confine the 
power of summary punishment to cases of direct contempt “in the 
presence of the court,” raised the argumentative question as to the 
interpretation of the elastic clause added to the original bill by 
amendment, reading “or so near thereto as to obstruct the admin- 
istration of justice.” 

The development of the construction of this language constitutes, 
in itself, an interesting study in the understanding of the contempt 
power. In the earliest case under the Act of 1831, Ex Parte Poul- 
son,’* the circuit court of Pennsylvania held that contemptuous pub- 
lications concerning a case before the court could not be punished 
under the limitations of the Act. However, in 1889, in the case of 
Savin, Petitioner,® concerning an attempt to bribe witnesses in a 
hallway and a room adjoining the courtroom, the United States Su- 
preme Court, speaking through Mr. Justice Harlan, held that the 
court’s contempt power may extend beyond the courtroom, since the 
presence of the court extends to where subpoened witnesses are wait- 
ing to be called to testify. 

Beginning with this small impingement, the decision in the case of 
In re Brule,”® in 1895, completely discarded the criterion of physical 
proximity to the court. Ex Parte McLeod,” in 1903, laid down the 
completely new concept that wherever the contemptuous act takes 
place, so long as it threatens the authority of the court, it is punish- 
able under the Act of 1831. The well-known contempt by publica- 
tion case of Toledo Newspaper Co. v. United States ** expanded this 
doctrine to suggest that so long as the misbehavior has a reasonable 
tendency to obstruct the administration of justice, it is punishable. 
Justices Holmes and Brandeis dissented vigorously to such an inter- 
pretative extension of the statutory language. 

Then, in 1941, in Nye v. United States,® the Supreme Court made 
a complete reversal from the view of the Toledo Newspaper case 


18 19 Fed. Cas. 1205, No. 11,350 (E. D. Pa. 1835). 

19 131 U. S. 267, 9 Sup. Ct. 699, 33 L. ed. 150 (1889). Cf. Cuddy, Petitioner, 
131 U. S. 280, 9 Sup. Ct. 703, 33 L. ed. 154 (1889). 

2071 Fed. 943, 948 (Nev. 1895). 

21 120 Fed. 130, 137 (Ala. 1903). 

22 247 U. S. 402, 38 Sup. Ct. 560, 62 L. ed. 1186 (1918). See also Craig v. 
Hecht, 263 U. S. 255, 44 Sup. Ct. 103, 68 L. ed. 243 (1923) ; Sinclair v. United 
States, 279 U. S. 749, 49 Sup. Ct. 471, 73 L. ed. 938 (1929). 

23 313 U. S. 33, 61 Sup. Ct. 810, 85 L. ed. 1172 (1941). 
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back to the Ex Parte Poulson** doctrine. The court reestablished 
the spatial criterion in determining whether misbehavior occurs so 
near the court as to obstruct the administration of justice. This en- 
lightened view has been reinforced by the decision in Bridges v. 
California.”* 

Thus the intent of the framers of the Act of 1831, to limit the 
scope of the federal courts’ summary criminal contempt power to 
direct contempts, which had before the Nye case been largely invali- 
dated by judicial construction of the elastic clause, has been rein- 
stated, an important example of the increasing awareness of the ne- 
cessity of reform, particularly significant in view of the jealous 


guardianship the courts have heretofore exercised over their contempt 
authority. 


Summary Punishment of Contempt by Publication 


One particularly argumentative application of the contempt power, 
that of contempt by publication, presents an excellent example of the 
scope of control possible in the exercise of contempt jurisdiction, and 
the growing movement for reform and limitations to that power in 
recent years.”® 

The famous Peck-Lawless case, discussed earlier as the immediate 
cause of the passage of the Act of March 2, 1831, limiting the area 
of federal contempt jurisdiction, was a case of contempt by publica- 
tion. Judge Peck disbarred and imprisoned Lawless, a lawyer, for 
publishing a bitter attack against one of Peck’s decisions while an 
appeal was pending. Peck was impeached by Congress, and though 
he was acquitted, public sentiment was strong enough to force the 
passage of legislation imposing restrictions on the federal courts’ 
“inherent” contempt authority. 

The first important contempt by publication case in the federal 
court following the Federal Contempt Act of 1831 was the Toledo 
Newspaper case,** where the Supreme Court upheld the contempt 
conviction of the officers of the Toledo News-Bee for publishing 
very critical comments concerning a case contemporaneously being 
tried before the court. Although the criticisms advocated no diso- 
bedience of law or court order, it was held that such comments were 
likely to arouse public criticism and influence the impartial admin- 
istration of justice. On this ground, “trial by newspaper” was con- 
demned. 

24 Supra note 18. 
25 314 U. S. 252, 267, 62 Sup. Ct. 190, 86 L. ed. 192 (1941). 
26 For thorough discussions of the subject of contempt by publications, see 


Nelles and King, supra note 16, and Sullivan, Contempr sy Pusiication (1940). 
27 Supra note 22. 
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Actually, the only manner in which the criticism might have af- 
fected the court proceedings was the possibility that it might influ- 
ence the presiding judge, and, as Justices Holmes and Brandeis 
pointed out in their strong dissent: 


But a judge of the United States is expected to be a man of 
ordinary firmness of character, and I find it impossible to be- 
lieve that such a judge could have found in anything that was 
printed even a tendency to prevent his performing his sworn 
duty.”* 


Seven years later, in 1921, Charles L. Craig, the Comptroller of 
New York City, was punished by six months’ imprisonment for con- 
tempt in publishing a letter claiming that a federal judge had denied 
the city access to records of a public utility in receivership. The 
criticized judge instituted the contempt proceeding and sentenced the 
contemnor.*® Craig then sued out a writ of habeas corpus in the Cir- 
cuit Court of Appeals for the Second Circuit, which was granted,*° 
but Hecht, a marshal, refused to release him. Craig sued Hecht in 
the Circuit Court, where the contempt conviction was upheld and the 
writ of habeas corpus dismissed.** The United States Supreme Court 
dismissed Craig’s appeal, holding that he should have appealed from 
his contempt conviction instead of asking habeas corpus.*? Here again 
Justices Holmes and Brandeis dissented. 


Although the result of the case was to uphold the contempt con- 
viction, the complete absence of obstructiveness from the published 
letter provides a doubtful case for contempt punishment, and very 
possibly the decision would have been different had the correct remedy 
been pursued. As Mr. Chief Justice Taft wrote, in a concurring 
opinion : 


The federal statute concerning contempts as construed by this 
court in prior cases vests in the trial judge the jurisdiction to 
decide whether a publication is obstructive or defamatory only. 
The delicacy there is in the judge’s deciding whether an attack 
upon his own judicial action is mere criticism or real obstruc- 
tion, and the possibility that impulse may incline his view to 
personal vindication, are manifest.** 


The next case was that of United States v. Sanders,** where San- 
ders was convicted of contempt for criticizing another contempt 


28 Supra note 22, at p. 424. 

29 United States v. Craig, 266 Fed. 230 (S. D. N. Y. 1920). 

30 Ex parte Craig, 274 Fed. 177 (C. C. A. 2d, 1921). 

31 Ex parte Craig, 282 Fed. 138 (C. C. A. 2d, 1922). 

32 Craig v. Hecht, 263 U. S. 255, 44 Sup. Ct. 103, 68 L. ed. 293 (1923). 
33 bid. at p. 278. 

34290 Fed. 428 (W. D. Tenn. 1923). 
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proceeding for a violation of a labor injunction as contravening the 
Federal Constitution. The district court held this criticism con- 
temptuous as attacking the integrity and impartiality of the court, 
and as an inflammatory publication. 

The 1929 case of United States v. Sullens** is another example 
of the attempted control of the press by use of the contempt power. 
In that case the publication criticized pending court proceedings as 
purely political, and the defendants’ acquittal a foregone conclusion. 
The court held the criticism to be punishable as contempt, since it 
might as well influence jurors as personal attempts to “buttonhole” 
them. Thus newspaper criticism was suppressed despite the consti- 
tutional guarantees of freedom of expression.** 

Then, in 1941, shortly after the enlightened decision in the Nye 
case, discussed earlier, the Supreme Court arrived at a realistic ap- 
proach to contempt by publication. In Bridges v. California," by a 
five to four decision, the Court overturned the Toledo Newspaper 
doctrine, and firmly established the “clear and present danger” test ** 


for the summary punishment of publications as contempt. The de- 
cision reads: 


What finally emerges from the “clear and present danger” 
cases is a working principle that the substantive evil must be 
extremely serious and the degree of imminence extremely high 


before utterances can be punished.** 


The United States Supreme Court granted certiorari *® to review 
the conviction of Harry Bridges for contempt of court as a result of 
his publication in the public press of a telegram sent by him to the 
United States Secretary of Labor, labelling a decision in an inter- 
union dispute “outrageous.” The Bridges case was granted review 
together with a similar conviction of the Los Angeles Times-Mirror 
and its officers for publishing critical editorials. The California Su- 


35 36 F. (2d) 230 (S. D. Miss. 1929). 

36 The Fourteenth Amendment extends to the protection of freedom of ex- 
pression. Schneider v. State, 308 U. S. 147, 160, 60 Sup. Ct. 146, 84 L. ed. 155 
(1939); Palko v. Connecticut, 302 U. S. 319, 326, 58 Sup. Ct. 149, 82 L. ed. 
288 (1937); Near v. Minnesota, 283 U. S. 697, 713, 51 Sup. Ct. 625, 75 L. ed. 
1357 (1931). See also the recent Supreme Court decision Thomas v. Collins, 
55 Sup. Ct. 315 (1945), a case of contempt conviction for violation of a restrain- 
ing order. 

37 Supra note 25. 

38 The “clear and present danger” concept in limiting the right of free speech 
was first utilized by Mr. Justice Holmes in Schenck v. United States, 249 U. S. 
47, 52, 39 Sup. Ct. 247, 63 L. ed. 470 (1919), but was supplanted by the doctrine 
of “threatened danger” in Gitlow v. New York, 268 U. S. 652, 669, 45 Sup. Ct. 
625, 69 L. ed. 1138 (1925) and Near v. Minnesota, supra note 36. See also 
Toledo Newspaper Company v. United States, supra note 21, at p. 419. 

39 Supra note 25, at p. 263. 

40 309 U. S. 649, 60 Sup. Ct. 807, 84 L. ed. 1001 (1940). 
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preme Court upheld Bridges’ conviction, on the basis that it could 
be fairly construed to threaten widespread strikes if the decree under 
criticism had been enforced.* 

The United States Supreme Court held that there was no such 
“clear and present danger” of influence on the court as to justify the 
impairment of the constitutional guarantees of free speech and press. 
Mr. Justice Frankfurter, writing the dissenting opinion,*? expanded 
on the majority opinion written by Mr. Justice Black to lay down the 
clear distinction between merely defamatory statements, for which 
the remedy of libel exists, and declarations obstructive to the admin- 
istration of justice. Though entirely in agreement with the reversal 
of the Toledo Newspaper doctrine, the dissenters felt that the ques- 
tion of the relationship of the contempt power to the federal consti- 
tution was one for determination by the state supreme court. This 
view has been strongly criticized.** 

Though the Bridges case arose from the California state courts, 
its result is of nation-wide effect. The enlightened view of the Su- 
preme Court in the field of contempt by publication, in limiting the 
exercise of contempt to publications clearly obstructive, together 
with the decision in the Nye case, reestablishing the geographic cri- 
terion in determining contempts punishable summarily, represents a 
significant evolution of judicial thought on the problem of contempt. 


Enforcement of Court Orders by Contempt 


The employment of the summary contempt power to enforce com- 
pliance with court orders is an outstanding example of the misuse 
of contempt, in imposing criminal penalties without the necessity of 
observing criminal procedural requirements, or even civil guarantees 
of impartial trial. 

Federal courts, exercising equity jurisdiction, are empowered to 
issue injunctions,** and in the exercise of their contempt power have 
summarily imposed criminal penalties for violations of such orders. 
Particularly has such a procedure been employed by the courts in 
issuing restraining orders to enforce criminal laws, and in granting 
and enforcing injunctions in labor disputes.*® 

41 Bridges v. Superior Court for Los Angeles, California, 14 Cal. (2d) 464, 
94 P. (2d) 983 (1939). For the California Supreme Court’s opinion in the 
Times-Mirror Case, see Times-Mirror Co. and L. S. Hotchkiss v. Superior 
Court of California, 15 Cal. (2d) 99, 98 P. (2d) 1029 (1940). 

42 Supra note 25, at p. 279. 

43 Hanson, The Supreme Court on Freedom of the Press and Contempt by 
Publication (1942) 27 Corn. L. Q. 165 at 188. 

44 36 Stat. 1162 (1911), 28 U. S. C. § 378. ; 

45 Legislative guarantees of right of hearing have been imposed upon the 


issuance of labor injunctions and restraining orders. 47 Stat. 71 (1932), 29 
U. S. C. § 107. See also Rule 65 (b) of the Federal Rules of Civil Procedure. 
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The necessity for legislative reform in this area of contempt juris- 
diction was brought to a head by the famous case of Jn re Debs,** 
where Eugene V. Debs, a prominent labor leader, was summarily 
sentenced to prison for disobeying a court injunction against inter- 
fering with railroad transportation and mail delivery, as obstructive 
to interstate commerce. A wave of criticism arose against such a 
contravention of the constitutional guarantee of trial by jury.*” 
Finally, a contempt provision was incorporated in the Clayton Anti- 
Trust Act,** providing that any person disobeying a federal district 
or District of Columbia court order, when such act also constitutes 
a criminal offense, shall be entitled to a jury trial, excepting misbe- 
haviors occurring in the presence of the court or so near thereto as 
to obstruct the administration of justice, and those committed in diso- 
bedience of orders entered in actions brought by and in behalf of the 
United States. The application of legislative reform to injunctions 
has been further strengthened by the Norris Anti-Injunction Act,*® 
which in addition to providing for trial by jury in all contempts under 
the act not occurring in the presence of the court or near enough to 
obstruct the administration of justice, incorporated a provision giving 
the defendant the right to demand the retirement of the judge pre- 
siding over the original proceeding, and the designation of another 
judge for the contempt action, in cases outside the presence or ob- 
structive proximity of the court. 

These specific legislative enactments are a great step in preserving 
the elements of impartial trial in this limited class of contempt cases. 
Actually, Section 21 of the federal Judicial Code, makes general pro- 
vision for the same procedure, initiated by either litigants or judge. 
That Section provides in part: 

Whenever a party to any action or proceeding, civil or crimi- 
nal, shall make and file an affidavit that the judge before whom 
the action or proceeding is to be tried or heard has a personal 
bias or prejudice either against him or in favor of any opposite 
party to the suit, such judge shall proceed no further therein, 
but another judge shall be designated. . . . The same proceed- 
ings shall be had when the presiding judge shall file with the 
clerk of the court a certificate that he deems himself unable for 


any reason to preside with absolute impartiality in the pending 
suit or action.*° 


46158 U. S. 564, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895). 

47 Gregory, Government by Injunction (1898) 11 Harv. L. Rev. 487; Lewis, 
A Protest against Administering Criminal Law by Injunction (1894) 33 Am. 
L. Rec. 879. 

48 38. Stat 738 (1914), 28 U. S. C. §§ 386-390. This provision was held con- 
stitutional despite its impairment of federal courts’ inherent contempt power. 
Michaelson v. United States, supra note 2. 

49 47 Stat. 72 (1932), 29 U.S.C. §§ 341, 112. 

50 36 Stat. 1090 (1911), 28 U. S. C. §25. 
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Recent federal cases have demonstrated an increased recognition 
of the prejudicial possibilities involved in contempt proceedings, and 
evidenced a willingness to allow substitution of judges.** However, 
considering the summary nature of contempt citations, often not 
allowing time to file the affidavit or certificate required by Section 21, 
a mandatory provision requiring substitution of judges in all con- 
tempt proceedings would be one means of securing impartiality in 
contempt cases. Nevertheless, the original objection to the admin- 
istration of criminal punishment through the exercise of the contempt 
power would remain. 


Crimes as Contempt of Court 


It must be admitted that the summary punishment of minor viola- 
tions of the court’s decorum may be justified as necessary to the 
maintenance of orderly judicial procedure. However, this authority 
has been extended to the punishment of serious acts of misbehavior 
also punishable as violations of criminal laws. This application of 
the contempt authority presents the crux of the problem: whether, 
in view of the constitutional guarantees of trial by jury, right of de- 
fense, and against double jeopardy, criminal acts are summarily pun- 
ishable by the administration of criminal sentences, in the exercise of 
the contempt power. 

The most prevalent use of contempt in the field of serious crimes 
is in cases of perjury. This has been due to the prevalence of per- 
jured testimony, together with the fact that perjury is recognized as 
criminal in almost all jurisdictions.5? The failure of federal courts 
to distinguish between the criminal and contempt aspects of false 
swearing has led to considerable abuse of the contempt function. 

However, in 1919 the Supreme Court, in Ex Parte Hudgings,™ 
reviewed and evaluated the relationship of perjury and contempt, 
and arrived at the controlling factor, that of obstructiveness, as the 
test for determining when perjury, as well as other criminal acts, are 
punishable as contempt. 

Ex Parte Hudgings reached the Supreme Court on a petition for 
habeas corpus. The petitioner had been called as a witness in a fed- 
eral district court for the purpose of identifying handwriting. Upon 
being questioned, he persistently declared that he could not swear to 


51 Jn re Meckley, 137 Fed. 310 (C. C. A. 3d, 1943); Camarota v. United 
States, 111 F. (2d) 243 (C. C. A. 3d, 1940); Cooke v. United States, supra 
note 4. 


52 Thomas, op. cit. supra note 12, at p 
53 In re Steiner, 195 Fed. 299 (S. D. a ¥. 1912); Nelles, supra note 7, at 


969. 
a 249 U. S. 378, 39 Sup. Ct. 337, 63 L. ed. 656 (1919). 





EDITORIAL NOTES 367 


the identity of the writer. The presiding judge thereupon summarily 
committed Hudgings to jail for contempt of court in testifying falsely. 

The Supreme Court ordered the prisoner discharged, holding that 
the trial judge had misconceived the obstructive tendency underlying 
the contempt power, or mistakenly attributed a necessarily inherent 
obstructiveness to false swearing. Mr. Chief Justice White, deliver- 
ing the opinion, laid down the rule: 


An obstruction to the performance of judicial duty resulting 
from an act done in the presence of the court is, then, the char- 
acteristic upon which the power to punish for contempt must 
rest. This being true, it follows that the presence of that ele- 
ment must clearly be shown in every case where the power to 
punish for contempt is exerted—a principle which, applied to the 
subject in hand, exacts that in order to punish perjury in the 
presence of the court as a contempt there must be added to the 
essential elements of perjury under the general law the further 


element of obstruction to the court in the performance of its 
duty.*® 


On the other hand, the important case of Clark v. United States ** 
represents an excellent example of the proper manner of conducting 
contempt proceedings in the punishment of perjury, if it is necessary 
to exercise contempt jurisdiction in such cases. The Supreme Court 
granted certiorari to review the affirmance by the Circuit Court of 


Appeals for the Eighth Circuit ** of the petitioner’s conviction for 
contempt, in knowingly giving false and misleading answers upon a 
voir dire examination, affecting her qualifications as a juror.*® 

Mr. Justice Cardozo, delivering the court’s opinion, held the false 
swearing to be obstructive of the judicial process, and further that 
even though criminal perjury be one element in the contempt, that 
aggravating factor does not deny the amenability of the act to pun- 
ishment as contempt. 

In the absence of complete reform based on a recognition of the 
criminal nature of contempt in such cases, the Clark case presents a 
fine example of impartial trial procedure. An information in support 
of a rule to show cause was filed, and full hearings were held before 
two district judges, neither of which had presided in the original case 
where the false swearing occurred. This exemplifies the realization 
on the part of federal courts, particularly manifest in recent years, 
of the anomalous nature of contempt proceedings, and the manifold 


55 Jbid. at 383. 

56 289 U. S. 1, 53 Sup. Ct. 465, 77 L. ed. 993 (1933). 

57 Clark v. United States, 61 F. (2d) 695 (C. C. A. 8th, 1932). 
58 United States v. Clark, 1 F. Supp. 747 (Minn. 1931). 
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possibilities of injustice, which should impress an obligation upon 
the court to make every effort to insure impartiality.*® 

Undue influence of witnesses, in cases other than perjury, has been 
punished as contempt in a wide variety of cases.® Attempts to in- 
fluence jurors in reaching a favorable verdict, ranging from bribery * 
to discussion of the case with jurors,®* have been considered punisha- 
ble. Also, other misbehaviors such as following jurors,®* abusing a 
discharged juror,“ and influencing a prisoner to escape from jail,® 
have been held amenable to the contempt power. The United States 
Supreme Court has gone so far even as to hold lynching punishable as 
contempt.* 

Specific criminal statutes provide for the punishment of perjury 
and many other acts such as those suggested above. In addition, 
Section 135 of the federal Criminal Code, of very broad scope, reads: 


Whoever corruptly, or by threats or force, or by any threaten- 
ing letter or communication, shall endeavor to influence, intimi- 
date, or impede any witness, in any court of the United States 
or before any United States commissioner or officer acting as 
such commissioner, or any grand or petit juror, or officer in or 
of any court of the United States, or officer who may be serving 
at any examination or other proceeding before any United States 
commissioner or officer acting as such commissioner, in the dis- 
charge of his duty, or who corruptly or by threats or force, or 
by any threatening letter or communication, shall influence, ob- 
struct, or impede, the due administration of justice therein, shall 
be fined not more than $1,000, or imprisoned not more than one 
year, or both.*? 


As suggested by Mr. Justice Cardozo in Clark v. United States,® 
the fact that one element of a contempt also constitutes a crime does 
not detract from its amenability to the contempt jurisdiction, or in- 
voke the constitutional guarantee against double jeopardy.” It is 
well settled that the determining factor as to the identity of offenses 


59 Cooke v. United States, supra note 4, at 539. 
6° In re Brule, supra note 20. 
61 In re Savin, supra note 19; United States v. Carroll, 147 Fed. 947 (Mont. 
1906). 
62 Gridley v. United States, 44 F. (2d); 716 (C. C. A. 6th, 1930). 
63 Sinclair v. United States, supra note 22. 
64 Tanner v. United States, 62 F. (2d) 601 (C. C. A. 10th, 1933). 
65 Conley v. United States, 59 F. (2d) 929 (C. C. A. 8th, 1932). 
66 United States v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 L. ed. 319 (1906). 
67 35 Stat. 1131 (1909), 18 U. S. C. § 241. 
68 Supra note 56, at 12. 
69 In re Chapman, Petitioner, 166 U. S. 661, 672, 17 Sup. Ct. 677, 41 L. ed. 
1154 (1897): 
“. . . indictable statutory offenses may be punished as such, while the 
offenders may likewise be subject to punishment for the same acts as con- 
tempts, the two being diverso intuitu and capable of standing together.” 
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is whether the same evidence is required to sustain them. If not, a 
plea of double jeopardy is not maintainable”? Nevertheless, the ap- 
plication of the arbitrary contempt power, when statutory authority 
for criminal indictment exists, is subject to severe criticism. Par- 
ticularly is this true since Section 135 of the Criminal Code expresses 
the elements of contempt. Though not technically within the prohi- 
bition of double jeopardy,” the criminal nature of contempt punish- 
ment, together with the established rule that the contempt power 
should be exercised sparingly,’? leads to the conclusion that serious 
infractions of the judicial process, for which criminal penalties are 
provided, should not be punished as contempt of court, a proceeding 
where no provision for jury trial, indictment, right to be heard in 
defense, or even separation of the judicial functions of complaint, 
prosecution, presiding officer, determination, and sentencing exists. 


Conclusion 


Important steps have been taken, both legislatively and judicially, 
to limit the scope of contempt jurisdiction in the federal courts. The 
statutory restriction of summary punishment to direct contempts, and 
provision for substitution of judges, demonstrate Congressional 
recognition of the necessity for reforms. The limitation of contempt 
by publication by the “clear and present danger” test to publications 
clearly obstructive, and the increased proclivity of federal judges to- 
ward providing measures to insure impartiality are illustrative of a 
progressive judicial attitude toward contempt. 

However, the problem of the anomalous power of courts to punish 
criminal acts by the administration of criminal penalties, without the 
necessity of observing constitutional and crimnal procedural guaran- 
tees of impartiality, remains unsettled. It is an impairment of the 
objectives of our constitutional bill of rights and a dilution of the 
liberality of the federal judiciary in protecting personal liberties, that 


“ 


such an incongruous element should remain, based only on the “in- 


70 Morgan v. Devine, 237 U. S. 632, 641, 35 Sup. Ct. 712, 59 L. ed. 1153 
(1915): “As to the contention of double jeopardy upon which the petition of 
habeas corpus is rested in this case, this court has settled that the test of iden- 
tity of offense is whether the same evidence is required to sustain them. . . .” 
See also Blockburger v. United States, 284 U. S. 299, 304, 52 Sup. Ct. 180, 
76 L,. ed. 306 (1932) ; Gavieres v. United States, 220 U. S. 338, 342, 31 Sup. Ct. 
421, 55 L. ed. 489 (1911). We 

71 Compare Mr. Justice Bradley’s opinion in Hans Nielsen, Petitioner, 131 
U. S. 176, 188, 9 Sup. Ct. 672, 33 L. ed. 118 (1889) : 

“|. it seems to us very clear that where, as in this case, a person has 
been tried and convicted for a crime which has various incidents included 
in it, he cannot be a second time tried for one of those incidents without 
being twice put in jeopardy for the same offense.” 


72 Supra note 59. 
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herent” power of courts. Justice Holmes said of criminal contempt in 
Gompers v. United States: ™ 


It is urged in the first place that contempts cannot be crimes, 
because, although punishable by imprisonment and therefore, if 
crimes, infamous, they are not within the protection of the Con- 
stitution and the amendments giving a right to trial by jury &c. 
to persons charged with such crimes. But the provisions of the 
Constitution are not mathematical formulas having their essence 
in their form; they are organic living institutions transplanted 
from English soil. Their significance is vital not formal; it is 
to be gathered not simply by taking the words and a dictionary, 
but by considering their origin and the line of their growth. 
Robertson v. Baldwin, 165 U. S. 275, 281, 282. It does not 
follow that contempts of the class under consideration are not 
crimes, or rather, in the language of the statute, offenses, be- 
cause trial by jury as it has been gradually worked out and 
fought out has been thought not to extend to them as a matter 
of constitutional right. These contempts are infractions of the 
law, visited with punishment as such. If such acts are not crim- 
inal, we are in error as to the most fundamental characteristic of 
crimes as that word has been understood in English speech.”* 


English courts, in every possible instance, punish contempts as true 
crimes, and by means of regular criminal procedure.”* Section 135 
of the federal Criminal Code is broadly written to cover acts obstruc- 
tive to the administration of justice.”* Recourse to this and other 
criminal laws should be taken to punish misbehaviors unless such a 
procedure would interrupt the trial of a case. Since criminal con- 
tempts are actions distinct from the original case in which they occur, 
they can ordinarily be handled by the more complex procedure of 
criminal indictment. Except in instances of minor violations of the 
court’s decorum, due process and impartiality should override ex- 
pediency.”* 


73 233 U. S. 604, 34 Sup. Ct. 693, 58 L. ed. 1115 (1914). 

74 Ibid. at 610. Further it was said in New Orleans v. Steamship Co., 20 
Wall. 387, 392, 22 L. ed. 354 (1874): “Contempt of court is a specific criminal 
offense. The imposition of the fine was a judgment in a criminal case.” See 
also Bessette v. W. B. Conkey Co., supra note 6, at 336. 

75 Halsbury, Laws or ENGLAND, § 604, p. 281 (criminal contempt): “The 
[criminal contempt] power to attach and commit, being arbitrary and unlim- 
ited, is to be exercised with the greatest caution, and as the application of this 
remedy involves the withdrawal of the offense from the cognizance of a jury, 
it is only to be resorted to where the administration of justice would be ham- 
pered by the delay involved in pursuing the —_ criminal process.” See 
also Gompers v. United States, supra note 73, at 6 

76 Supra note 67; Western Fruit Growers v. Cotiried, 136 F. (2d) 98, 101 
(C. C. A. 9th, 1943). 

71 The excellent suggestion has been made that summary contempt punishment 
should be limited to the following classes of misbehavior: (1) misconduct of 
court officers in their official transactions; (2) petty disturbances in and about 
the judicial precincts, and (3) petty disobedience or resistance to process or 
orders, or interference with their execution. Nelles, supra note 7. 
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Only by reexamination and evaluation can the concept of contempt 
be harmonized with the other elements of our judicial system. Only 
by judicious application can the exercise of the contempt power be 
justified. Recent trends evidence a new appreciative recognition and 
intelligent application of contempt jurisdiction.”* 

Rosert H. REITER. 


78 See notes 23, 25, 45, 51 and 56 supra. 
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CorporaATIONS—PusLic Utititry Hoitpinc Company AcT— 
SIMPLIFICATION OF CORPORATE STRUCTURE—EFFECT ON STOCK- 
HOLDERS’ STIPULATED PREFERENCES—PROTECTION OF CONTRACT 
RIGHTS FROM LEGISLATIVE IMPAIRMENT.—Under the “great grand- 
father” clause of the Public Utility Holding Company Act of 1935, 
the Securities and Exchange Commission ordered the simplification 
of the United Light and Power Company holding company system. 
Under a plan submitted by the utility, and approved by the Com- 
mission, the second level of the holding company structure was 
ordered dissolved and liquidated, 94.52% of the stock of the liquidated 
company going to preferred stockholders of the parent company, 
and 5.48% to common stockholders. Otis & Co., a preferred stock- 
holder, intervened, demanding that the charter provision of the 
company ordered dissolved, giving preferred stockholders absolute 
priority upon liquidation or dissolution, be followed, which, if done, 
would leave nothing for common stockholders. Held, that the priority 
established by the charter provision is inapplicable to liquidation as 
a result of the exercise of legislative power to accomplish simplifica- 
tion of corporate structure of a continuing business. Otis & Co. v. 
Securities and Exchange Commission, 65 Sup. Ct. 483 (1945). 
(Chief Justice Stone and Justices Roberts and Frankfurter dis- 
senting. ) 

This case raises the very important and controversial question 
of the effect of governmental regulation of business organization on 
the pre-existing contractual rights of members of the association 
inter sese. Under the charter of United Light and Railway Company, 
a Delaware corporation, which was ordered liquidated, the preferred 
stockholders were entitled to receive one hundred dollars per share 
plus all cumulative dividends on their stock holdings, before any 
payment whatsoever to common shareholders, in case of “dissolu- 
tion or liquidation of the corporation, whether voluntary or in- 
voluntary.” The total priority of the preferred stock, as provided 
by the charter, amounted to $98,700,000, while the balance sheet 
corporate value was $77,954,874, so that, applying the priority pro- 
vision, the common stockholders would have been entirely eliminated 
as a result of the simplification of the corporate structure. 

The Court split, five to three, on the question as to whether the 
priority established by the charter was applicable to a simplification 
by liquidation under the Public Utility Holding Company Act, partic- 
ularly Section 11 b (2), under which the dissolution was ordered. 
That section of the Act prohibits a registered holding company from 
being “a holding company with respect to [any] of its subsidiary 
companies which itself has a subsidiary company which is a holding 
company.” 49 Stat. 821 (1935), 15 U.S.C. § 79k, b (2). 

It is well established that stipulations in corporate charters affect- 
ing stockholders’ rights inter sese constitute binding contracts, pro- 
tected against impairment under the Fifth and Fourteenth Amend- 
ments to the Federal Constitution. Treigle v. Acme Homestead 

[ 372] 





RECENT CASES 373 


Ass'n, 297 U. S. 189, 196, 56 Sup. Ct. 408, 80 L. ed. 575 (1936) ; 
Hopkins Federal Savings & Loan Ass'n v. Cleary, 296 U. S. 315, 
340, 56 Sup. Ct. 235, 80 L. ed. 251 (1935) ; Lynch v. United States, 
292 U. S. 571, 579, 54 Sup. Ct. 840, 78 L. ed. 1434 (1934); Bed- 
ford v. Eastern Building & Loan Ass’n, 181 U. S. 227, 240, 21 
Sup. Ct. 597, 45 L. ed. 834 (1901). However, contractual obliga- 
tions must yield to a proper exercise of state and-federal police power 
for legitimate purposes and by appropriate and reasonable means. 
Home Building & Loan Ass'n v. Blaisdell, 290 U. S. 398, 437, 54 
Sup. Ct. 231, 78 L. ed. 413 (1934); Norman v. Baltimore & Ohio 
R. Co., 294 U. S. 240, 307, 55 Sup. Ct. 407, 79 L. ed. 885 (1935) ; 
Nebbia v. New York, 291 U. S. 502, 523, 54 Sup. Ct. 505, 78 L. 
ed. 940 (1934); Treigle v. Acme Homestead Ass'n, supra at 197. 
Further, wherever possible, constitutional limitations and legislative 
exercises of police power must be construed in harmony with each 
other. Home Building & Loan Ass’n v. Blaisdell, supra at 439. 

The departure in this case from the full priority rule constitutes 
an innovation. Preferential rights in liquidation have been observed 
consistently in bankruptcies and equity reorganizations of solvent, 
as well as insolvent, companies. Marine Harbor Properties, Inc. v. 
Manufacturers Trust Co., 317 U. S. 78, 85, 63 Sup. Ct. 93, 87 L. ed. 
64 (1942). It has been recognized that compromises, settlements, 
and concessions are required in corporate reorganizations, and that 
practical adjustments rather than rigid formulas are necessary. Group 
of Institutional Investors v. Milwaukee R.R. Co., 318 U. S. 523, 565, 
63 Sup. Ct. 727, 87 L. ed. 959 (1943); Consolidated Rock Co. v. 
DuBois, 312 U. S. 510, 526, 61 Sup. Ct. 675, 85 L. ed. 982 (1941) ; 
Case v. Los Angeles Lumber Co., 308 U. S. 106, 130, 60 Sup. Ct. 1, 
84 L. ed. 110 (1939) ; Northern Pacific Ry. Co. v. Boyd, 228 U. S. 
482, 503, 33 Sup. Ct. 554, 57 L. ed. 931 (1913). However, equitable 
adjustments in these cases concerned creditors’ rights, and in every 
instance the rule of absolute priority was enunciated and closely 
followed. Group of Institutional Investors v. Milwaukee R.R., supra 
at 535; Case v. Los Angeles Lumber Co., supra at 120; Consolidated 
Rock Co. v. DuBois, supra at 527; Northern Pacific Ry. Co. v. Boyd, 
supra at 502. See also Continental Insurance Co. v. United States, 
259 U. S. 156, 181, 42 Sup. Ct. 540, 66 L. ed. 871 (1922), involving 
a liquidation under the Sherman Anti-Trust Act, where stockholders’ 
stipulated priorities were enforced. 

In affirming the decision of the Court of Appeals for the Third 
Circuit, 142 F. (2d) 411 (1944), which had upheld the Securities 
and Exchange Commission findings and order, the majority of the 
Supreme Court, speaking through Mr. Justice Reed, admitted that 
the charter rights of the preferred stockholders must be honored as 
binding contracts. They held, however, that Congress, in passing 
the Act, did not intend that its exercise of power to simplify cor- 
porate structures should mature stockholders’ rights, which other- 
wise would arise only through voluntary action by the stockholders 
or involuntarily through action by creditors. Thus they attempted 
to harmonize the legislative action with the stockholders’ contractual 
obligations by suggesting that “liquidation” under the Holding Com- 

10 
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pany Act did not constitute “liquidation” as contemplated in the 
corporate charter. 

The principle of impossibility of performance in the law of con- 
tracts provides further justification for departure from the full 
priority rule. Where, through no fault of the parties, an event of 
such character that it cannot be reasonably contemplated by the 
parties at the time of contracting makes exact performance im- 
possible, the parties will not be bound by general words contained in 
the contract which, though broad enough to include the event, were 
not used in contemplation of that particular contingency. New York 
Trust Co. v. Securities and Exchange Commission, 131 F. (2d) 274, 
276 (C.C.A. 2d, 1942); Texas Co. v. Hogarth Shipping Co., 256 
U. S. 619, 631; 41 Sup. Ct. 612, 65 L.-ed. 1123 (1921); Chicago, 
Milwaukee, and St. Paul Ry. Co. v. Hoyt, 149 U. S. 1, 14, 13 Sup. 
Ct. 779, 37 L. ed. 625 (1893); RESTATEMENT, Contracts (1932) 
§§ 460, 461. 

The controversiality of the issue in the instant case is manifested 
by the soundness of reasoning and legal precedents of both the 
majority and minority opinions, which reach diametrically opposed 
conclusions. While recognizing the cogency of the constitutional 
appeal presented in the minority opinion, the writer feels that the 
majority of the Court reached the proper conclusion. Even the ap- 
plication of basic constitutional guarantees must be viewed with a 
realistic appreciation of the necessity of preserving ethical social 
relationships. To force the uncompensated elimination of the common 
shareholders through the interpretation of regulatory legislation in- 


tended only to simplify unwieldy corporate structures of continuing 
businesses would be contrary to our conceptions of equity, enlightened 
governmental regulation, and private enterprise. 


INTERSTATE COMMERCE AcT—NATIONAL TRANSPORTATION 
PoLticy—THROUGH RoUTES—INTERCHANGE OF CARS BETWEEN 
RAILROADS AND THROUGH ROUTE CONNECTING WATER CARRIERS— 
RatL-WaATER Routes PARTLY TRAVERSING FoREIGN WATERS.—Sea- 
train Lines, Inc., is a common carrier by water transporting goods 
by means of vessels so constructed as to accommodate entire railroad 
cars, thereby rendering unnecessary the piece-meal loading and un- 
loading of the goods. While this carrier was engaged exclusively in 
foreign commerce, the railroads freely permitted the use of their 
cars. However, upon the extension of this service to include inter- 
state transportation, the following rule was promulgated by the rail- 
road association: “Cars of railway ownership must not be delivered 
to a steamship, ferry, or barge line for water transportation without 
permission of the owner... .” Thereafter some railroads con- 
tinued to permit Seatrain to use their cars, but others, including ap- 
pellant railroads refused to do so; no railroad, however, refused 
to permit delivery of their cars to any of the other eleven water 
carriers who came within the intendment of the rule. The railroads 
which had voluntarily established through routes with Seatrain, being 
members of the Association and consequently subject to its rules, 
petitioned the Commission for relief. The Commission ordered the 
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railroads to cease and desist the observance and enforcement of 
rules, regulations and practices which prohibit the interchange of 
their freight cars for transportation by Seatrain in interstate com- 
merce. This order was based on its findings that the sole purpose 
of the above rule was to prevent diversion of traffic from the rail- 
roads to Seatrain and that the interchange of the cars was necessary 
for the carrying out of a previous Commission order establishing 
additional through rail-water routes involving this water carrier. 
Appellant railroads instituted suit in the District Court perma- 
nently to enjoin the enforcement of the above order, contending 
that the Commission had no authority to require railroads to inter- 
change their facilities with water carriers. The District Court set 
aside the order only in so far as it required the interchange of cars 
destined for carriage outside the territorial waters of the United 
States, whereupon both parties appealed. Held, Mr. Justice Roberts 
dissenting, that railroad carriers are under a duty to interchange 
their cars with through-route-connecting water carriers even where 
such route traverses, in part, foreign waters. United States v. 
Pennsylvania R. Co., 65 Sup. Ct. 471 (1945). 


Inasmuch as the Commission’s order was entered subsequent to 
the passage of the Transportation Act of 1940, 54 Stat. 898, 49 
U.S.C. § 1 et seq., the issues in this case must be decided under that 
Act. Ziffrin, Inc. v. United States, 318 U. S. 73, 78, 63 Sup. Ct. 
465, 87 L. ed. 621 (1943). Section 1(4) of that Act states “It shall 
be the duty of common carriers by railroad subject to this part to 
establish reasonable through routes with common carriers by water 
subject to Part III . . .” and to “provide reasonable facilities for 
operating such routes and to make reasonable rules and regulations 
with respect to their operation. . . .” Section 3(4) requires “All 
carriers subject to the provisions of this part shall . . . afford all 
reasonable, proper, and equal facilities for the interchange of traffic 
between their . . . lines and connecting lines, and for the . . . 
forwarding . . . of . . . property to and from connecting lines” 
and a connecting line is defined to include a water carrier. Section 
15(3) states that “The Commission may . . . whenever deemed .. . 
in the public interest . . . establish through routes . . . applicable 
to the transportation of . . . property by carriers by railroad sub- 
ject to this part and common carriers by water subject to Part III. 
..-’ Car service is defined by Section 1(10) to include railroad 
cars. However, there is no language which specifically imposes a 
duty on railroad carriers to interchange their cars with connecting 
water carriers. 

Appellant railroads contended that the absence of specific language 
in light of the history of the Act indicates a purpose of Congress not 
to require such an interchange. An historical review fails to support 
this contention. Neither the original Act to Regulate Commerce, 
24 Stat. 379 (1887), which applied only to railroads, nor the Hep- 
burn Act, 34 Stat. 584 (1906), which subjected water carriers to the 
Act in so far as they connected with railroads in interstate com- 
merce, expressly gave the Commission power to compel carriers to 
exchange cars. However, the Mann-Elkins Act, 36 Stat. 539, 545 
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(1910), required carriers to make reasonable rules and regulations 
to provide for the “exchange, interchange, and return of cars” used 
on through routes. The Esch Car Service Act, 40 Stat. 101 (1917), 
again required interchange of cars, and specifically gave the Com- 
mission power to establish reasonable rules to enforce the require- 
ment. Both the Mann-Elkins and Esch Car Service Acts made 
the car interchange provision applicable to every “carrier subject to 
the provisions of the Act.” The Transportation Act of 1920, 41 Stat. 
456, 476, omitted the exact language of the car interchange require- 
ment but contained more elaborate language imposing still more 
specific duties in this respect. It made the car service provisions 
applicable to “carriers by railroad subject to this Act.” These car 
service provisions were not changed by the Transportation Act of 
1940 which only changed its applicability to “carriers by railroad 
subject to this part.” In view of the Supreme Court’s holding in 
Chicago, R. I. and P. Ry. v. United States, 274 U. S. 29, 35, 47 
Sup. Ct. 486, 71 L. ed. 911 (1927), that the Transportation Act of 
1920 “materially extends the jurisdiction of the commission in respect 
of land and water transportation and the carriers engaged in it, 
whenever property . . . is transported . . . by rail and water 
by a common carrier or carriers ” it appears unreasonable 
to interpret these changes in the language of the car service require- 
ments as warranting the narrow interpretation contended by appellant 
railroads. 

In order to ascertain the true meaning, specific provisions of the 
Act should be construed with the general purposes of the Act which 
are set forth in the declaration of National Transportation Policy so 
that effect may be given the “whole statute.” See Oppenheim, THE 
NATIONAL TRANSPORTATION POLICY AND INTER-CARRIER COMPETI- 
TIVE Rates (1945) Chs. II, III. The Supreme Court, in the instant 
case, adopted this approach to statutory interpretation. It stresses 
the point that “The 1940 Transportation Act is divided into three 
parts, the first relating to railroads, the second to motor vehicles, 
and the third to water carriers. . . . The interrelationship of the 
three parts of the Act was made manifest by its declaration of a 
‘national transportation policy of the Congress to provide for fair 
and impartial regulation of all modes of transportation subject to 
the provisions of this Act, so administered as to recognize and pre- 
serve the inherent advantages of each.’ The declared objective was 
that of ‘developing, co-ordinating, and preserving a national trans- 
portation system by water, highway, and rail . . . adequate to 
meet the needs of the commerce of the United States. . . .” Congress 
further admonished that ‘all the provisions of this Act shall be ad- 
ministered and enforced with a view to carrying out the above de- 
claration of policy.” It is apparent that the National Transporta- 
tion Policy would be thwarted if appellant railroads’ contention were 
upheld. The “inherent advantages” of the non-break bulk service 
introduced by Seatrain would be lost without the privilege of trans- 
porting the very railroad cars which carry the goods to its ports. 
Seatrain would be denied “fair and impartial regulation” unless the 
railroads are required to deal with this carrier as it does with other 
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water carriers. The objective of the policy of “co-ordinating . . 
a national transportation system by water, highway and rail” would 
be circumvented because the Commission’s power to require the 
establishment of through routes would be rendered ineffective with- 
out its correlative power to abrogate the Association’s rule prohibit- 
ing the interchange of railroad cars. 

A similar functional approach should be made in determining 
whether the Commission’s power to require interchange of cars ex- 
tends to rail-water routes traversing, in part, foreign waters inasmuch 
as the specific provisions of the Act are not clear on this point. 
For while Sections 1(1) and 1(2) of the Act declare that the pro- 
visions relating to railroads and their transportation shall apply 
“only insofar as such transportation takes place within the United 
States” and Section 302 (i) (2) employs language to the same effect 
relative to water carriers, Section 1(1) (a) provides that the Act 
applies to transportation “from any place in the United States through 
a foreign country to any other place in the United States” and Sec- 
tion 15(3) grants the Commission power to establish through joint 
rail-water routes while Section 302 (i) (2) makes this power ap- 
plicable to such through routes “from a place in the United States 
to another place in the United States.” Unless the Commission’s 
power is extended to routes traversing, in part, foreign waters, the 
declared objective of the National Transportation Policy of “co- 
ordinating a national transportation system by water, highway and 
rail . . .” would be thwarted. Since a substantial part of inter- 
coastal and lake transportation between the states traverses waters 
outside the territorial limits of the United States and since foreign 
countries do not have a vital interest in this domestic carriage of 
goods, unless this transportation is controlled by the Commission, it 
would be controlled ineffectively, if at all, thereby causing a gap in 
the co-ordination of our transportation system. 

The importance of the National Transportation Policy of the 
Congress in aiding the construction of specific provisions of the Act 
and in harmonizing seemingly conflicting provisions, thereby giving 
effect to the “whole statute,” was also evident in Pennsylvania R. Co. 
v. United States, infra at p. 379. Its importance as an interpretative 
aid is clearly confirmed. The trend in Supreme Court opinions on 
statutory interpretation in this field indicates that the standards of 
the declaration of policy will constitute an increasingly significant 
segment of the Commission’s enlarged authority and duties. 


S. P. Ja. 


INTERSTATE COMMERCE ACT—THROUGH ROUTES AND JOINT 
RaTES—SHoRT-HAUL CLAUSE—MEANING OF ADEQUATE AND EF- 
FICIENT OR Economic TRANSPORTATION.—Upon complaint by a 
processing company of Hagerstown, Md., the Interstate Commerce 
Commission ordered the establishment of certain additional through 
routes and joint rates applicable thereto, on shipment of grain 
and grain products originating at certain central states, passing 
through that city for processing under a transit privilege, and re- 
shipped to the so-called Del-Mar-Va Peninsula. The interested 
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carriers appealed the decree of the District Court, dismissing its 
petition for an injunction annulling the above order on the ground 
that the new routes short-hauled their railroads without their consent 
contrary to Section 15(4) (b) of the Interstate Commerce Act, as 
amended by the Transportation Act of 1940, 54 Stat. 898, 49 U.S.C. 
§$ 1 et seq. Held, that clause (b) of Section 15(4) of the Act was 
correctly interpreted by the Commission inasmuch as the interests 
of both the carrier and shipper were protected. Pennsylvania R. Co. 
v. United States, 65 Sup. Ct. 543, 89 L. ed. 419 (1945). 


Section 15(3) of the Act authorizes the Commission to establish 
through routes and joint rates if found to be “necessary or desirable 
in the public interest.” This power is limited by Section 15(4) of 
the Act, as amended by the Transportation Act of 1940, which pro- 
vides “In establishing any such through route, the Commission shall 
not . . . require any carrier by railroad, without its consent, to 
embrace in such route substantially less than the entire length of 
its railroad . . . (b) unless the Commission finds that the through 
route proposed to be established is needed in order to provide 
adequate, and more efficient or more economic, transportation.” The 
principal issue was the interpretation of Section 15(4) (b) which 
has not hitherto been construed in any reported court decision. The 
carriers’ contention was that the above clause refers solely to carrier 
operation and expense; the Commission argued that adequacy of 
service and cost to the shipper were also to be considered. Both 
the District Court and the Supreme Court sustained the latter view. 

A review of the legislative history of Section 15(4) does not 
clearly show the precise intent of Congress. The original Act to 
Regulate Commerce, 24 Stat. 379, 384 (1887), did not give the 
Commission any power to prescribe through routes and joint rates. 
That power was first conferred by the Hepburn Act, 34 Stat. 584, 
590 (1906), but its exercise was limited to those cases where “no 
reasonable or satisfactory through route exists.” The Mann-Elkins 
Act, 36 Stat. 539, 552 (1910), removed this limitation but imposed 
the first so-called short-haul restriction which was modified by the 
Transportation Act of 1920, 41 Stat. 456, 485, 486, to read: “In 
establishing any such through route the Commission shall not . . 
require any carrier by railroad, without its consent, to embrace in 
such route substantially less than the entire length of its railroad .. . 
unless such inclusion of lines would make the through route un- 
reasonably long as compared with another practicable through route 
which could otherwise be established.” The protection afforded by this 
restriction is not limited to the haul of the originating carrier but ex- 
tends to that of any participating carrier. United States v. Missouri 
Pacific R. Co., 278 U. S. 269, 49 Sup. Ct. 133, 73 L. ed. 322 (1929). 
As a result of this decision several unsuccessful attempts were made 
to induce Congress to repeal this short-haul restriction. The Trans- 
portation Act of 1940 as first passed by the Senate did eliminate it. 
S. 2009, 76th Cong., Ist Sess. (1939). However, the House by 
amendment reinserted it. The Conference Committee’s compromise 
proposal which was subsequently adopted as part of the Act retained 
the above restriction intact, designating the exception contained 
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therein, clause (a), and added as another exception the clause (b) 
here in controversy. Reports and explanatory statements by Con- 
gressional Committees made in presenting a bill for passage are 
legitimate aids to the interpretation of that bill when its language 
is doubtful or obscure. Helvering v. Griffiths, 318 U. S. 371, 63 
Sup. Ct. 636, 87 L. ed. 843 (1943) ; United States v. Missouri Pacific 
R. Co., supra; Railroad Comm. of Wisconsin v. C. B. & QO. R.R., 257 
U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 371 (1922); Duplex Printing 
Press Co. v. Deering, 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 
(1921); Pennsylvania R.R. v. International Coal Mining Co., 230 
U. S. 184, 33 Sup. Ct. 893, 57 L. ed. 1446 (1913). Such interpretive 
aids throw little light on the present controversy. The report of the 
Conference Committee was the only outside aid relied upon by the 
District Court. H. Rep. 2832, 76th Cong., 1st Sess. (1939) pp. 70, 71. 
This report, however, has no probative value since it merely repeats 
the words of the section in issue without explaining its meaning. 

However, specific provisions of the Act should be construed with 
the general purposes set forth in the declaration of National Trans- 
portation Policy in order that effect may be given to the “whole 
statute.” See Oppenheim, THE NATIONAL TRANSPORTATION PoLicy 
AND INTER-CARRIER COMPETITIVE Rates (1945) Chs. II, III. An ex- 
amination of the words “adequate, and more efficient or more economic, 
transportation” in the light of the broader aspects of the Act shows that 
both carriers’ and shippers’ interests are contemplated. It is obvious 
that “adequate transportation” could not refer to carrier needs for it 
would be meaningless to speak of a railroad itself needing adequate 
transportation; consequently, it must refer to the shippers’ needs, 
thus refuting the carriers’ contention that only carrier needs are 
contemplated. “Economic or efficient transportation” could refer 
to either the services received by the shipper or to operations from 
the carrier standpoint, or both. It appears that the phrase “adequate, 
and more efficient or more economic, transportation” is in effect 
merely an abbreviation of the phraseology which Congress has 
previously employed in Section 15a(2) of the Act, as amended by 
the Act of 1933, 48 Stat. 217, 220, and retained in the Transporta- 
tion Act of 1940, which reads: “In the exercise of its power to pre- 
scribe just and reasonable rates the Commission shall give due 
consideration, among other factors, . . . to the need, in the public 
interest, of adequate and efficient railway transportation service at 
the lowest cost consistent with the furnishing of such service; and 
to the need of revenues sufficient to enable the carriers, under honest, 
economical, and efficient management to provide such service.” This 
language clearly and unequivocally indicates that the needs of both 
the shipping public and the carriers must be safeguarded. There- 
fore, it is reasonable to assume that when Congress employed similar 
but somewhat abbreviated language in Section 15(4) (b), it did so 
with the same purpose in mind. The declaration of a national trans- 
portation policy as defined in the Transportation Act of 1940, note 
preceding Section 301, which asserts that “It is hereby declared 
to be the national transportation policy of the Congress to provide 
for fair and impartial regulation of all modes of transportation . . . 
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to promote safe, adequate, economical, and efficient service . . .” also 
indicates an intent of Congress to add the word “service” after the 
word “transportation” in Section 15(4) (b) and thus make the 
similarity between the latter section and Section 15a(2) even more 
apparent. In this manner the meaning and scope of the specific pro- 
vision can be harmonized with the declared purpose of the Congress. 
See Oppenheim, op. cit. supra. The Transportation Act of 1940 
like the Transportation Act of 1920 is broad remedial legislation and 
should therefore be given a liberal interpretation, but for the same 
reason exemptions from its sweep should be narrowly limited to 
effect the remedy intended. Gregg Cartage Co. v. United States, 
316 U. S. 74, 83, 62 Sup. Ct. 932, 86 L. ed. 1283 (1942) ; McDonald 
v. Thompson, 305 U. S. 263, 266, 59 Sup. Ct. 176, 83 L. ed. 164 
(1938) ; Piedmont and Northern Ry. v. 1.C.C., 286 U. S. 299, 311, 
312, 52 Sup. Ct. 541, 76 L. ed. 1115 (1932). 

Although the words “adequate, and more efficient or more 
economic, transportation” refer to both carriers’ and shippers’ in- 
terests, they should be given a more limited meaning than the all- 
inclusive concept of the “public interest” when interpreted to mean 
appropriate provision and best use of transportation facilities as well 
as adequacy of transportation service and its essential conditions of 
economy and efficiency. New York Central Securities Co. v. United 
States, 287 U. S. 12, 15, 53 Sup. Ct. 45, 77 L. ed. 138 (1932). 
Otherwise the mere establishment of any through route in the “public 
interest” in compliance with Section 15(3) would of necessity meet 
the standard of “adequate, and more efficient or more economic, 
transportation” in Section 15(4) (b), thus nullifying the short-haul 
restriction contrary to the intent of Congress. S. P. Jr. 


LaBor LAW—NATIONAL LaBor RELATIONS AcT—EXCLUSIVE 
BARGAINING AGENCY—MINoRITY STRIKES—RIGHT OF DISCHARGE.— 
Petitioner, the National Labor Relations Board, sought enforcement 
of an order requiring the employer to “make whole” employees 
found by the Board to have been discriminatorily discharged in viola- 
tion of Sections 8(1) and 8(3) of the National Labor Relations 
Act, 49 Stat. 449 (1935), 29 U. S. C. (1940) § 151 et seq. The 
Board’s order directing reinstatement and the payment of back wages 
was based on these findings: The union had been recognized as the 
employees’ bargaining agent since 1941. Negotiations were begun on 
a new contract in August of 1942 but were terminated when com- 
pany and union representatives failed to reach an agreement. A com- 
plaint charging failure to bargain was filed against the company but 
withdrawn when the firm, unqualifiedly recognizing the union, agreed 
to participate in another conference aimed at negotiating a contract. 
At the time set for the meeting, the company representative was ill 
and unable to be present. Some employees of the firm, thinking the 
company was purposely delaying the conference, gathered in a corner 
of the plant, refused to work, and announced to the superintendent 
that they were carrying on a “wild cat strike.” The company directed 
the men to work or leave the premises. After a locker room vote, 
these men, constituting 25 percent of the working personnel, left the 
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plant without violence or disturbance of property. The following day 
this group was discharged and paid off as “sit down strikers,” and 
the company refused to reémploy them. Held, that the “wild cat 
strike” in question was in violation of the statutory provisions for 
collective bargaining, and that the company’s conduct in discharging 
and refusing to reémploy the strikers was not an unfair labor practice 
within the meaning of the National Labor Relations Act, supra. 
National Labor Relations Board v. Draper Corporation, 145 F. (2d) 
199 (C. C. A. 4th, 1944). 

Where the union can and does show a majority representation the 
employer is required, by Section 8(5) of the Act, to bargain with it 
as the exclusive agent of the workers. Virginian Railway Co. v. Sys- 
tem Federation, 300 U. S. 515, 57 Sup. Ct. 592, 81 L. ed. 789 (1937). 
The “exclusiveness” of the bargaining agency is emphasized in this 
decision when the Court points out that the law “imposes the affirma- 
tive duty to treat only with the true representative, and hence the 
negative duty to treat with no other.” 300 U. S. at p. 548. Cf. 
Texarkana Bus Co. v. National Labor Relations Board, 119 F. (2d) 
480 (C. C. A. 8th, 1941) (where the union did not‘represent a ma- 
jority of the employees). Similarly, the union has been obliged to 
represent all employees of a unit if it is to bring the force of the Act 
to bear on the employer. National Labor Relations Board v. Reed & 
Prince Mfg. Co., 118 F. (2d) 874 (C. C. A. Ist, 1941), cert. den. 
313 U. S. 595, 61 Sup. Ct. 1119, 85 L. ed. 1549 (1941). 

Thus, prior decisions clarified the employer’s relationship with the 
duly constituted employee bargaining agent, but they did not offer a 
solution to the perplexing problem of handling a minority strike aris- 
ing parallel to an existing bargaining arrangement. The decision 
in the instant case is directed toward making the idea of “exclusive 
agency” equally binding on all employees (at least union members), 
by refusing to uphold the Board’s order for reinstatement of those 
who went out on a “wild cat strike” in what the court terms “defiance” 
of the provisions of the National Labor Relations Act, supra. 

The courts have taken care to announce that the employer’s right to 
hire and fire is not to be interfered with so long as his action is not 
in violation of the Act. National Labor Relations Board v. Jones 
and Laughlin Steel Corp., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 
893 (1937); Associated Press y. National Labor Relations Board, 
301 U. S. 103, 57 Sup. Ct. 650, 81 L. ed. 953 (1937) ; National Labor 
Relations Board v. Condenser Corp., 128 F. (2d) 67 (C. C. A. 3d, 
1942). 

ia vever, this right of separation has been greatly limited by hold- 
ings which retain for the worker his “employee” status when on strike 
because of the employer’s unfair practices, or in peaceful pursuit of 
legitimate objectives. Jeffery-DeW itt Insulator Co. v. National Labor 
Relations Board, 91 F. (2d) 134 (C. C. A. 4th, 1937), cert. den. 302 
U. S. 731, 58 Sup. Ct. 55, 82 L. ed. 565 (1937) ; National Labor 
Relations Board v. A. Sartorius & Co., 140 F. (2d) 203 (C. C. A. 2d, 
1944). Reinstatement has been ordered where a strike was called 
under a misapprehension. Wilson & Co. v. National Labor Relations 
Board, 120 F. (2d) 913 (C. C. A. 7th, 1941). Also, the Board may 
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order the reinstatement of non-union personnel who joined the strike. 
National Labor Relations Board v. Biles Coleman Lumber Co., 98 
F. (2d) 18 (C. C. A. 9th, 1938). It should be observed that even 
though a strike be tortious at state or common law, the strikers re- 
main employees for purposes of the Act. National Labor Relations 
Board v. Reed & Prince Mfg. Co., supra. 


Hence, as a practical matter in the past, employees have lost their 
right to reinstatement only when the court determined that their 
conduct was “illegal” within the terms of the Act. Generally, a 
finding of “illegal strike’’ would result only if there were: (a) tortious 
holding or destruction of property, or (b) wanton violation of exist- 
ing agreements. National Labor Relations Board v. Fansteel Metal- 
lurgical Co., 306 U. S. 240, 59 Sup. Ct. 490, 83 L. ed. 627 (1939) ; 
National Labor Relations Board v. Sands Mfg. Co., 306 U. S. 332, 
59 Sup. Ct. 508, 83 L. ed. 682 (1939); Hazel-Atlas Glass Co. v. 
National Labor Relations Board, 127 F. (2d) 109 (C. C. A. 4th, 
1942); McNeely & Price Co. v. National Labor Relations Board, 
106 F. (2d) 878 (C. C. A. 3d, 1939). Cf. Southern S.S. Co. v. 
National Labor Relations Board, 120 F. (2d) 505 (C. C. A. 3d, 
1941) (“sit-downers” remained on board ship and were given rein- 
statement). A finding of “illegal strike” costs the participating work- 
ers their status as “employees” under the Act and puts them on their 
own in relationship to the employer who may either terminate or re- 
hire them at his discretion. The Board has long refused to order the 
reinstatement of employees guilty of felonies, Kentucky Firebrick Co., 
3 N. L. R. B. 455 (1937), and a recent court decision modified a 
Board order by refusing reinstatement to an employee found guilty of 
property violence against a non-striking worker. National Labor 
Relations Board v. Mt. Clemens Pottery Co., 16 L. R. R. 23 (C. C. A. 
6th, 1945). For a discussion of the felony test and other phases of the 
reinstatement problem, see Hart and Prichard, The Fansteel Case 
(1939) 52 Harv. L. Rev. 1275. 


In support of its decision in the instant case the court cites National 
Labor Relations Board v. Brashear Freight Lines, 119 F. (2d) 379 
(C. C. A. 8th, 1941). In that case there was no majority union, and 
the minority struck when the employer failed to bargain with them. 
The employer’s right to discharge was upheld inasmuch as his failure 
to bargain with the minority did not constitute an unfair practice 
under the Act. The court distinguishes the circumstances in the pres- 
ent case from those in Firth Carpet Co. v. National Labor Relations 
Board, 129 F’. (2d) 633 (C. C. A. 2d, 1942), by pointing out that in 
the latter case the minority had gone out in protection of their rights 
as such, not in violation of an existing collective bargaining procedure. 

The present decision flows from the sound proposition that collective 
bargaining arrangements ought not to be disturbed by “wild cat 
strikes” called by minority members of a functioning bargaining 
agency. It seems clear that the result reached in this case, if per- 
mitted to stand and is supported in other jurisdictions, will strengthen 
both labor and management in their efforts to make collective bargain- 
ing machinery function effectively. The majority union, claiming and 
charged with the responsibility for exclusive representation of the 
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employees, may, through the employer, eliminate unabsorbable minor- 
ities when they choose to strike on their own. By the same token, 
the employer is given a new brand of “illegal” strike, unassociated 
with violence or outright violation of working agreements, but suit- 
able as a basis for exercising his prerogative to discharge without being 
held to have violated the National Labor Relations Act. It does 
not seem unreasonable to insist that employees, particularly those 
who are members of the prevailing union agency, stay within the es- 
tablished bargaining framework. J. R. S. 


Lasor LAw—Fair LAsor STANDARDS ACT—STATUTORY INTER- 
PRETATION OF CHILD Labor SEcTION—Appellant telegraph company, 
by hiring foot and bicycle messengers under sixteen and motor vehicle 
messengers between sixteen and eighteen, admittedly operated under 
conditions of “oppressive child labor,” as defined by the Fair Labor 
Standards Act (52 Stat. 1060, § 3), but denied that the Act applied 
to it, or that it was covered under the terms of the Act. Held, that 
it was not the intention of Congress by the Act to cover the activities 
of telegraph companies as shown by the legislative history of the Act; 
that telegraph companies do not “produce” or “ship” messages as 
required by the Act; and that the indirect sanctions of the Act were 
not intended for telegraph companies. The judgment of the District 
Court, as affirmed by the Circuit Court of Appeals for the Second 
Circuit, was reversed by a five-four decision. The Western Union 
Telegraph Co. v. Lenroot, 65 Sup. Ct. 335 (1945). 

The standard to determine coverage used by Congress in the final 
draft of the Fair Labor Standards Act contained the words “every 
employer,” and “no employer”—“engaged in commerce or in the pro- 
duction of goods for commerce.” These words are found in the wage 
and hour sections, but such direct provisions do not appear in the 
child labor section. In the absence of express language, Congres- 
sional intent was interpreted by Mr. Justice Jackson to negative the 
inclusion of telegraph companies. Only the most objectionable forms 
of child labor had been forbidden by Congress in two earlier acts, 
that of 1916 (39 Stat. 675) held unconstitutional in Hammer v. Dag- 
enhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918), and 
that of 1919 (40 Stat. 1138) held unconstitutional in Bailey v. Drexel 
Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922). 
These acts had prohibited child labor only in mines, quarries, mills, 
canneries, workshops, factories, and manufacturing establishments. 
In the opinion of the majority of the Court, the failure of Congress to 
denominate explicity the employer coverage under the Act was suffi- 
cient evidence of its intent not to affect telegraph companies. Mr. 
Justice Murphy, who wrote the opinion of the dissenters, among 
whom was included Mr. Justice Black, one of the authors of the Act, 
was not thus impressed by Congressional silence. He found an intent 
by Congress to cover messengers under oppressive child labor stand- 
ards, since they were covered under minimum wage standards (52 
Stat. 1068, § 14), United States v. Rosenwasser, 65 Sup. Ct. 295 
(1945) (Congress intended to include all employees under the Fair 
Labor Standards Act unless they were specifically excluded). 
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The language of the child labor section of the Act, while not so 
general as that in the wage and hour sections, offers considerable lati- 
tude for statutory construction: “‘no producer, manufacturer, or dealer 
shall ship or deliver for shipment in commerce any goods produced 
in an establishment situated in the United States in or about which 
within thirty days prior to the removal of such goods therefrom any 
oppressive child labor has been employed,” (52 Stat. 1067, § 12 (a)), 
and it was upon the meaning of the words “produced” and “ship” in 
this section that the decision finally turned. It was agreed that tele- 
graph messages were “goods” within the meaning of the Act. Asso- 
ciated Press v. National Labor Relations Board, 301 U. S. 103, 57 
Sup. Ct. 650, 81 L. ed. 953 (1937) (‘Interstate communication of a 
business nature, whatever the means of such communication, is inter- 
state commerce. . . .”) ; Western Union Telegraph Co. v. James, 162 
U. S. 650, 16 Sup. Ct. 934, 40 L. ed. 1105 (1896) (Telegraph mes- 
sages are a portion of commerce itself) ; Western Union Telegraph Co. 
v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 1126, 30 L. ed. 1187 (1887) 
(“intercourse by telegraph messages” viewed as “interstate com- 
merce”). From this premise different conclusions were reached re- 
garding the word “produced.” The District Court in which the prin- 
cipal case originated decided that once telegraph messages are taken 
as “goods” it must follow that they are produced, and the argument 
that the company merely transmits the ideas of its customers and does 
not produce them fails in the light of statutory definition as a matter 
of law and also as a matter of fact, since the company converts the 
ideas of its customers into telegraphic messages by a complicated 
series of changes and processes. 52 F. Supp. 142 (S. D. N. Y. 
1943). The Circuit Court of Appeals for the Second Circuit, to 
which the principal case went on appeal, decided that a telegraph com- 
pany is not within the exemption of common carriers under the Act 
as to goods not produced by them (52 Stat. 1068, § 15) (“. . . except 
that no provision of this Act shall impose any liability upon any com- 
mon carrier for the transportation in commerce in the regular course 
of its business of any goods not produced by such common car- 
rier. . .”’), since sending messages is not similar to transporting goods 
by common carrier, and messages are “worked on” by the company 
within the statutory definition of “produced.” 141 F. (2d) 400 
(C. C. A. 2d, 1944). The minority of the Supreme Court in the 
principal case felt that although “handling” and “working on” do not 
make a carrier a producer, Western Union employees, prior to the 
introduction of messages into interstate commerce, “work on” and 
“handle” them in a very real sense. The opinion of the majority 
was nevertheless that telegraph messages are not “produced” because 
all distinction between production and transportation would be obliter- 
ated if “handling” and “working on” included in production every 
step that prepared goods for entrance into commerce. The views 
were equally divergent regarding the word “ship.” The District 
Court decided that it was not the intention of Congress to limit the 
word to its conventional and narrow meaning, but that the statute be 
used remedially to keep the streams of commerce free from the prod- 
ucts of child labor. Mr. Justice Murphy stated that the verb “to ship” 
is synonymous with the verb “to transport” and the United States 
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Supreme Court itself has referred to telegraph companies as engaged 
in the transportation of messages. Telegraph Co. v. Texas, 15 Otto 
460, 26 L. ed. 1067 (1882). Mr. Justice Jackson and his confreres of 
the majority, however, in speaking for the Supreme Court in the 
principal case, decided that telegraph messages are not “shipped” 
but transmitted. 

The phrase “production of goods for commerce” in the Act has 
been construed broadly: Hamlet Ice Co. v. Fleming, 127 F. (2d) 
165 (C. C. A. 4th, 1942), cert. den., 317 U. S. 634, 63 Sup. Ct. 29, 
87 L. ed. 511 (1942) (an employee is deemed to have engaged in “the 
production of goods” if he has been employed in any process or occu- 

ation necessary to the production thereof) ; Kirschbaum v. Walling, 
316 U. S. 517, 62 Sup. Ct. 1116, 86 L. ed. 1638 (1942) (construction 
of the phrase, a problem of degree not of “mathematical or rigid 
formulas”) ; Fleming v. Atlantic Co., 40 F. Supp. 654 (N. D. Ga. 
1941), aff'd on other grounds, 131 F. (2d) 518 (C. C. A. 5th, 1942) 
(“produced” is defined to include every conceivable connotation of 
the word and some not hitherto adopted). Few cases, if any, except 
Telegraph Co. v. Texas, supra, and the opinions below giving judg- 
ment in the principal case for the petitioner, bear on the construction 
of the word “ship” in connection with telegraph companies. 

Additional evidence, more subtle than the silence of the statute, 
that Congress did not intend to cover telegraph companies under the 
Act was found by Mr. Justice Jackson in the fact that the urgent 
nature of their business and the public hardship involved made the 
sanction of the injunction inapplicable. Mr. Justice Murphy, how- 
ever, thought the injunction no more suited to airplane factories or 
munitions plants, and the opinion of the District Court was that as 
between public interest in not stopping communication by telegraph 
and the declared intention of Congress arrived at after great national 
debate, ‘‘the function of the courts is to accept the mandate of the 
Congress and not to blunt the thrust of its purpose with the barnacles 
of individual exceptions.” 

The construction of the words “produced” and “ship” in the deci- 
sion of the principal case was certainly strict and literal, and the 
result reached appears to defeat the spirit, if not the actual intent, 
of the Fair Labor Standards Act in respect to child labor. 


R.S. 1. 


TAXATION—OPTIONAL COMMUNITY PROPERTY LAW—FEDERAL 
IncomME TAx RETURN.—Respondent and his wife filed separate in- 
come tax returns for 1939, in which each reported one-half of their 
combined income for the months of November and December, after 
having filed a written election on October 26, 1939, to have applied 
the optional community property law enacted in 1939 by the Oklahoma 
Legislature. 32 O. S. 1941, § 51 et seq. The Commissioner de- 
termined a deficiency; respondent appealed and was sustained by the 
Tax Court, 1 T. C. 40, and by the Circuit Court of Appeals for the 
Tenth Circuit. 139 F. (2d) 211 (C. C. A. 10th, 1943). Held, two 
justices dissenting, that the community property theory does not 
apply to federal income tax where the application of the law is at the 
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election of the taxpayer; separate returns by each spouse for one- 
half of their combined income are disallowed. Comm’r v. Harmon, 
65 Sup. Ct. 103 (1944). 

At present, only nine states have a community property law: 
Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Okla- 
homa, Texas, and Washington. These laws are all mandatory ex- 
cept that in Louisiana a marital agreement may make the law in- 
operative, and in Oklahoma married taxpayers may elect to come 
under the law. As to the question involved in the instant case, the 
decisions have been consistent, but only the mandatory laws have 
been before the Court prior to the present case. 

The principal case turns on the fact that Oklahoma’s community 
property law is optional. Both the Tax Court and the Circuit Court 
of Appeals relied on Poe v. Seaborn, 282 U. S. 101, 51 Sup. Ct. 58, 
75 L. ed. 239 (1930), which was one of four suits instituted by the 
government to determine whether under the Revenue Act of 1926 
married taxpayers were entitled each to return for income tax one- 
half of the community income. There it was held that the inveterate 
policy of the state, which antedated the Sixteenth Amendment, dic- 
tated that one-half of the income vested in each spouse as the income 
accrued, hence separate returns by each spouse for one-half of the 
combined income were allowed. Poe v. Seaborn, supra (Washing- 
ton); Goodell v. Koch, 282 U. S. 118, 51 Sup. Ct. 62, 75 L. ed. 247 
(1930) (Arizona); Hopkins v. Bacon, 282 U. S. 122, 51 Sup. Ct. 
62, 75 L. ed. 249 (1930) (Texas); Bender v. Pfaff, 282 U. S. 127, 
51 Sup. Ct. 64, 75 L. ed. 252 (1930) (Louisiana). No distinction 
was made in the latter case because of the possibility of avoiding the 
operation of the community property law by marital agreement, since 
no such agreement was involved in the facts of that case, and the 
Louisiana law operates in the absence of such an agreement. 

On the other hand, where the wife’s interest in the community 
property is, by statute or construction, a mere expectancy which ripens 
on the death of the husband, the whole income of the community is 
returnable by and taxable to the husband. United States v. Robbins, 
269 U. S. 315, 46 Sup. Ct. 148, 70 L. ed. 285 (1926). Such was the 
situation in California until by state statute, in 1927, the wife was 
declared to have a “present vested interest.” Cal. Stats. 1927, p. 484. 
Thereafter separate returns were sustained. United States v. Mal- 
colm, 282 U.S. 792, 51 Sup. Ct. 184, 75 L. ed. 714 (1931). 

Although ownership is held to be the test of taxability, control over 
property is not the only test of ownership. Poe v. Seaborn, supra. 
The husband’s right to exert any control over the community prop- 
erty, not inconsistent with the wife’s interest as co-owner, is upheld, 
even without her consent, although this is because the husband is in 
law an agent for the community, not because he is exclusive owner. 
Warburton v. White, 176 U. S. 484, 20 Sup. Ct. 404, 44 L. ed. 555 
(1900). Even a valid contract between husband and wife to the end 
that their several earnings are to be received, held, and owned by both 
as joint tenants will not create a situation to defeat the taxability of 
the husband’s income for the full amount of his earnings. Lucas v. 
Earl, 281 U. S. 111, 50 Sup. Ct. 241, 74 L. ed. 731 (1930). 
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The majority in the principal case distinguished Poe v. Seaborn, 
supra, by saying that in that case the statute was mandatory and 
therefore the Court was dealing with a legal community, whereas here 
the optional statute, although conceding the existence of a consensual 
community, permitted a transfer of rights of husband and wife by 
voluntary action, and hence should be governed by Lucas v. Earl, 
supra. The dissent recognized the discrimination created by the fed- 
eral income tax law in favor of community property states. To re- 
move this discrimination entirely would result in the federal law 
transcending rights that were known to residents of community prop- 
erty states in some cases long before the adoption of the Sixteenth 
Amendment. However, the dissent was of the opinion that all com- 
munity property states should be treated uniformly and that the 
optional feature of the “community” in Oklahoma was no more a 
matter of consensual agreement than the marriage contract in states 
where the community property theory attaches as an incident to 
marriage. 

The majority decision is sound on both authority and reason. AI- 
though the application is necessarily limited, it provides another 
barrier in the path of taxpayers intent upon reducing the taxes they 
are called upon to pay. S.R.G. 





